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PREFACE  TO  SECOND  EDITION. 

I  have  availed  myself  of  the  opportunity  offered  by  the  demand 
for  a  new  edition  of  this  work  to  rewrite  and  considerably  extend 
the  text, 

The  scope  of  the  work  has  been  extended  without  losing 
sight  of  the  original  purpose.  I  now  trust  that  it  will  be 
of  value  to  the  practicing  lawyer  as  well  as  the  student. 

There  are  many  valuable  works  upon  the  subject  of  corporation 
law.  I  have  made  many  references  to  the  learned  work  of  Mr. 
Morawetz,  as  in  my  judgment  it  is  the  best  for  the  use  of  the  stu- 
dent who  desires  a  more  elaborate  discussion  of  the  subject.  The 
works  of  Mr.  Cook  and  Mr.  Beach  are  both  learned,  practical  and 
valuable,  and  have  been  often  cited.  The  following  list  of  works 
on  the  Law  of  Private  Corporations  may  be  of  value.  The 
last  editions  only  are  cited : 

James  Grant.— Corporations.  London,  1850;  Philadelphia, 
1854. 

Stewart  Kyd.— Corporations.    London,  1793. 

Anget.Iv  &  Ames.— Private  Corporations.  Eleventh  edition, 
1882. 

G.  W.  Field.— Private  Corporations,  1877. 

Charles  T.  Boone.— A  Manual  of  the  Law  of  Private  Cor- 
poration; 1887. 

Stewart  Brice. — Ultra  Vires.  Second  American  edition  by 
Ashbel  Green;  1880. 

Platt  Potter.— The  Law  of  Corporations.  Two  volumes; 
1879. 

Victor  Morawetz.— A  Treatise  on  the  Law  of  Private  Corpo- 
rations.   Two  volumes;  second  edition;  1886. 

Charles  Fiske  Beach,  Jr.— Commentaries  on  the  Law  of 
Private  Corporations.     Two  volumes;  1891. 

William  W.  Cook.— A  Treatise  on  Stock  and  Stockholders, 
Bonds,  Mortgages  and  General  Corporation  Law.  Third  edition; 
1894. 

T.  Carl  Spelling. — A  Treatise  on  the  Law  of  Private  Corpo- 
rations.   Two  volumes;  1892. 

William  L.  Murfree.  Jr.— The  Law  of  Foreign  Corporations. 
A  discussion  of  the  principles  of  Private  International  Law  and  of 
local  statutory  regulations  applicable  to  transactions  of  Foreign 
Corporations;  1893. 
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Conrad  Reno. — A  Treatise  on  the  Law  of  Non-Residents  and 
Foreign  Corporations  as  administered  in  the  State  and  Federal 
Courts  of  the  United  States;  1892. 

James  M.  Kerr. — The  Law  of  Business  Corporations,  etc., etc.; 
1890. 

George  E.  Harris. — A  Treatise  on  the  Law  of  Damages  by 
Corporations,  including  cases  damnum  absque  injuria;  1892. 

Seymour  D.  Thompson. — The  LiabiHty  of  Officers  of  Corpora- 
tions; 1880. 

Seymour  D.  Thompson. — The  Liability  of  Stockholders;  1879. 

Seymour  D.  Thompson. — Commentaries  on  the  Law  of  Private 
Corporations.    Six  volumes;  1895. 

A.  L.  AND  F.  G.  Lowell. — The  Transfer  of  Stock;  1884. 

Henry  0.  Taylor — A  Treatise  on  the  Law  of  Private  Corpo- 
rations.   Second  edition;  1888. 

G.  M.  CuMMixGS. — Cases  on  Private  Corporations.  Vol.  1, 
1892;  vol.  2,  1894. 

Thomas  W.  Waterman. — A  Treatise  on  the  Law  of  Private 
Corporations.    Two  volumes;  1888. 

Sir  Nathaniel  Lindley. — A  Treatise  on  the  Law  of  Compa- 
nies; fifth  edition;  1889. 

The  various  articles  in  the  American  and  English  Encyclopaedia 
of  Law  form  an  elaborate  work  upon  corporation  Law. 

In  addition  to  the  regular  text-books  there  are  several  valuable 
series  of  annotated  reports  of  Corporation  cases.  The  publica- 
tion of  the  valuable  series  known  as  the  American  and  English 
Corporation  Cases  was  begun  in  1884.  The  five  volumes  of 
Withrow's  American  Corporation  Cases  were  published  between 
1872  and  1884. 

Eight  volumes  of  the  Annotated  Railroad  and  Corporation 
Reports  have  been  published.  They  are  selected  and  annotated 
by  John  Lewis,  and  are  being  issued  at  the  rate  of  about  two 
volumes  per  year. 

Prof.  G.  M.  Cummings  published  a  volume  of  selected  cases  on 
the  Law  of  Private  Corporations  in  1892  and  a  second  volume 
in  1894. 

Valuable  discussions  of  the  rights  and  duties  of  foreign  corpora- 
tions will  be  found  in  Westlake's  Private  International  Law, 
Story's  Conflict  of  Laws  (edited  by  Bigelow),  and  Wharton's 
Conflict  of  Lavvs.  Mr.  Cook  has  discussed  the  policy  of  our  cor- 
poration laws  in  a  small  volume  entitled  The  Corporation  Prob- 
lem, and  the  student  will  find  a  valuable  article  upon  the  political 
and  sociological  problems  connected  with  corporations  inLalor's 
Encyclopaedia  of  Political  Sei.  nee  (three  volumes;  1881). 

Minneapolis,  March  1,  1895. 
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PREFACE  TO  FIRST  EDITION. 

This  book  has  been  prepared  expressly  for  the  use  of 

students  of  the  Law  School,  and  does  not  assume  to  deal 
with  the  subject  from  the  standpoint  of  the  practitioner. 
I  have  attempted  to  condense  and  yet  omit  nothing 
essential  to  a  fair  knowledge  of  the  great  and  important 
subject  of  which  it  treats.  It  would  have  been  much 
easier  to  have  written  a  larger  book,  as  the  most  difficult 
part  of  the  work  has  been  to  determine  what  to  omit. 
I  can  hope  to  have  been  but  partially  successful.  I  believe, 
however,  that  the  student  who  masters  the  contents 
of  these  few  pages  will  have  a  much  more  comprehensive 
and  definite  knowledge  of  the  subject  than  can  be  ac- 
quired by  the  superficial  reading  of  the  larger  works  which 
is  possible  in  the  limited  time  which  can  be  devoted  to 
the  subject. 

COLIvEGE  OF  T.AW, 

University  of  Mi.vnesota, 
April  15,  1893. 
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THE  LAW  OF  PRIVATE  CORPORATIONS. 


CHAPTER  I. 

DEFINITION   AND  CLASSIFICATION. 

§1.  Introductory.— When  we  speak  of  the  rights  and  duties  of 
persons  before  the  law  we  refer  primarily  to  the  rights  and  duties 
of  natural  persons.  But  every  civilized  state  has  found  itnecessar}' 
to  confer  certain  powers  and  privileges  upon  artificial  persons 
formed  ordinarily  by  the  aggregation  of  natural  persons.  Such 
fictitious  persons  are  endowed  with  rights  and  privileges  apart 
from  the  rights  and  privileges  of  the  natural  persons  which  form 
their  constituent  parts,  and  are  by  the  law  endowed  with  certain 
attributes  not  possessed  by  natural  persons,  such  as  perpetual 
existence.  These  creatures  of  the  law  are  called  corporations, 
and  that  branch  of  the  law  of  the  land  which  defines  and  regu- 
lates the  application  of  the  general  law  to  these  fictitious  persons 
is  called  the  law  of  corporations. 

§  2.  The  Idea  of  a  Corporation.— The  theor}'  that  a  corporation 
is  a  person — "an  artificial  being,  invisible,  intangible,  and  exist- 
ing only  in  contemplation  of  law" — possessed  of  a  life  independ- 
ent of  that  of  its  members,  has  been  criticised  by  recent  writers  as 
a  fiction  which  has  outlived  its  usefulness.^  It  has  unquestion- 
ably lost  much  of  its  importance  byreason  of  the  remarkable  devel- 
opment of  business  corporations.  Modem  courts  are,  to  a  great 
extent,  concerned  with  the  rights  and  liabilities  of  the  members 
of  business  corporations  with  capital  stock,  and  the  tendenc}' 
seems  to  be  toward  regarding  such  bodies  very  much  as  joint 
stock  companies  with  limited  liability  are  regarded  under  the 
English  law,  rather  than  as  identical  with  common  law  corpora- 
tions. But  the  old  fiction  represents  a  useful  and  familiar  concep- 
tion and  should  be  recognized  or  rejected  as  occasion  requires. 
In  most  of  its  relations  a  corporation  acts  as  a  unit,  and  "the 
effort  of  practical  jurisprudence  should  be  to  regard  it  as  an  unit, 
or  as  a  collection  of  persons,  according  to  the  relation  in  which  it 
acts  in  a  given  instance.  The  shield  will  be  either  white  or  red. 
accordingly  as  it  is  viewed  from  one  side  or  the  other."" 

ITavlor.  Preface ;  Mueller  v.  Dow,  94  U.  S.  44+;  State  v.  Stnndard  Oil  Co.,  49  Ohio  St. 
137,  30  N.  E.  Rep   287.     See  Lowell,  Transfers  of  Stock,  §  2. 
ai9  Am.  Law,  Rev.  314;  Beach  I,  §  1;  Morawetz  I,  §  1;  Cook  I,  §  1;  Lowell,  5  2. 
1  1 
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§3.  Eefinition.— A  receiit  work  defines  a  corporation  as  "an 
artificial  person,  created  by  law,  or  under  authority  of  law,  from 
a  group  or  succession  of  persons,  and  having  a  continuous  exist- 
ence irrespective  of  that  of  itsni2inbers,  and  powers  and  liabilities 
different  from  those  of  its  members."^  ^, 

This  is  a  very  satisfactory  definition  of  a  modern  corporation, 
but  it  is  doubtful  whether  the  description  given  by  the  earliest 
writer  upon  the  subject  can  be  improved  upon.  A  corporation, 
says  Kyd,  is  a  "collection  of  many  individuals  united  into  one 
body  under  a  special  denomination,  having  perpetual  succession 
under  an  artificial  form,  and  vested  by  the  policy  of  the  law  with 
the  capacity  of  acting  in  several  respects  as  an  individual,  par- 
ticularly of  taking  and  granting  propert}^,  of  contracting  obliga- 
tions and  Oi  suing  and  being  sued,  of  enjoying  privileges  and 
immunities  in  common,  and  of  exercising  a  variety  of  political 
rights  more  or  less  extensive  according  to  the  design  of  its  insti- 
tution, or  the  pov^rer  conferred  upon  it  either  at  the  time  of  its 
cr^ition  or  any  sabsequent  period  of  its  existence."" 

§4.  Kinds  of  Corporations— Corporations  are  classified  ac- 
cording to  their  form,  nature  and  the  purpose  of  their  creation. 
The  principal  kinds  are  designated  as  public,  private,  aggregate, 
sole,  ecclesiastical,  lay,  civil  and  charitable. 

§5.  Public  Corporations.— To  this  class  belong  such  corpora- 
tions as  are  created  for  purposes  of  government  and  the  manage- 
ment of  public  affairs.  They  are  involuntary,  and  there  is  no 
contractual  relation  existing  between  the  members  or  between 
tl'.e  corporation  and  the  state. ^     They  are  sim  pi  apolitical  agencies. 

§6.  Municipal  and  Public  Quasi  Corporations.— Excluding  from 
consideration  the  class  of  corporations  sometimes  called  quasi- 
public  corporations,  that  is  corporations  which  partake  both 
of  the  nature  of  public  and  private,  we  divide  public  corporations 
proper  into  municipal  corporations  and  public  gwasi-corpora- 
tions.  The  foriiier  are  complete  corporations,  with  all  the 
powers,  duties  and  liabilities  incident  to  the  status,  such  as  cities, 
towns  and  villages.  The  latter  possess  but  a  portion  of  the 
povv'ers,  duties  and  liabilities  of  corporations  and  includes  coun- 

iThe  Century  Dictionary.    (Austin  Abbott.) 

2KydI,  13;  State  v.  Standi  rd  Oil  Co.,4.90hioSt.l37,  30  N.  E.Rep.287.  The  celebrated 
defirition  of  Chief  Justice  Marshall  in  Dartmouth  College  v.  Woodward.  4.  Wheat.  518, 
630,  is  as  follows:  "A  corporaton  is  an  artificial  being,  invisible,intangi!Ie  and  existing 
only  in  contemplation  of  law.  Bein;?  the  mere  cre.alure  of  law,  it  po.ssesses  only  those 
properties  which  the  cl'.arter  ot  its  creation  tonfers  upon  it,  either  cxiriss'y  or  as 
incidental  to  its  very  existence.  These  are  such  as  are  .supposed  best  to  effect  the  object 
for  which  it  was  created.  Among  the  most  important  are  immnrtalit_v,  and  if  the  ex- 
pres.-iion  may  be  alio  >ved,  individuylity;  properties  by  which  a  perpetual  succession  of 
many  persons  are  considered  as  tlie  same  ancf  may  act  as  a  single  individual."  For  otlier 
dfflnitions  see  Minor,  Jnst.  1,  .o-il  ;  Taylor,  §S  1-9;  Potter  I,  ch.  1;  Waterman  I,  $  1; 
Thomas  v.  Dakin,  22  .lend.  9;  Southern  Pac.  R.  Co.  vs.  Orton,  32  Fed.  Rep.  457;  Balti- 
more R.  Co.  V.  Fifth  Bapti't  Church.  108  U.  S.  317;  Railway  Co.  v.  Allerton,  18 
Wall.  233 ;  Tipp;i;>g  v.  J'exall,  2  Bui? t.  233. 

8  Dillon  1,  §  19;  Dean  v.  Davis,  51  Cal.  4()6. 
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tics,  townships,  town  supervisors,  road  districts  and  school 
districts.^ 

§7.  Quasi-Public  Corporations.— The  term  quasi- public  cor- 
poration is  often  used  to  designate  a  corporation  properly 
classed  as  private,  but  which  is  engaged  in  a  business  of  such  a 
nature  that  the  public  has  an  interest  therein,  as  grain  ele- 
vators, railway,  telegraph,  telephone,  gas  and  water  companies. 
The  private  property  which  is  devoted  to  such  purposes  becomes 
"aflec ted  with  a  public  interest  and  ceases  to  he  juris  privati 
onlv,"  and  ma\^  be  controlled  by  the  public  for  the  public  good  to 
the  extent  of  the  intei'est  thus  created."  But  it  is  a  misnomer  to 
call  such  corjiorations  qunsi-pwhVvc  corporations;  a  railwtiy  may 
be  a  gnas/'-public  highway,  but  the  corporation  is  private.^ 

§  S.  Privcite  Corporations.— A  private  corporation  is  an  incor- 
porated association  formed  by  the  voluntary  agreement  of  its 
members,  having  for  its  object  the  advancement  of  the  private  in- 
terests of  the  members.  It  is  sometimes  difficult  to  determine 
whether  a  corporation  is  public  or  private,  but  the  simple  and 
sufficient  test  is  found  in  the  purpose  of  its  creation.  If  it  is  an 
agency  for  the  administration  of  government  it  is  public,  but  if  its 
primary  purpose  is  the  private  emolument  of  its  mctubers  it  is 
private,  although  the  state  may  hold  a  part  or  even  all  of  its  shares 
of  stock.*  "The  true  criterion  is  whether  the  objects,  uses  and 
purposes  for  which  the  corporation  was  organized  were  solely  for 
public  benefit  and  convenience,  or  for  private  emolument,  and 
whether  the  public  can  participate  in  them  by  right  or  only  by 
permission.'"' 

§9.  Aggregate  and  Sole.— A  corporation  which  is  composed 
of  many  members  is  called  a  corporation  aggregate,  while 
one  with  but  a  single  member  is  a  corporation  sole.  To  the 
former  class  belong  banking,  manufacturing  and  railwaj-  cor- 
porations, and  all  incorporated  mutual  benefit  and  fraternal 
societies.  To  the  latter  the  dignitaries  of  the  Church  of  England 
and  any  public  ofiicer  who  is  invested  with  the  attributes  of  a 
corporation  b}'  reason  oi  his  official  position.® 

iBeach,  Tiibllc  Corp.  I,  §  3;  Morawctz  I,  §  6;  Talbot  Co.  v.  Queen  Anne  Co.,  50  Md. 
245;  Hamilton  County  v.  Miglicls,  7  Ohio  St.  110. 

2  Munn  V.  Illinois,  94  U.  S.  113;  Railroad  Commission  Cases,  116  U.  S  307 ;  Hockett 
V.  State,  105  Ind.  250  ;  Spring  Valley  Waterworks  v.  Scholtler,  110  U.  S.  347. 

3I'iercev.  Coniw.,  104  Pa.  St.  l.'.O;  Wolfle  v.  Vndcrwood  (Ala.)  8  S.  Rep.  774.  A  cor- 
poration organized  to  coniiuct  a  i  ace  track  and  otTor  purses  i-*  n.  privat'-  eorpor.ition,  .-'iid 
vAQ.y  refuse  to  allow  certain  persons  to  enter  horses.  Corrigan  v.  Coney  Island  Jockey 
Club  (N.  Y.),  2  Misc.  Kep.  512. 

*  Re;;ents  v.  Williams,  9  Gill  &  J.  (Md.)  232 ;  Bank  of  U.  S.  v.  Planters'  Bank,  9  Wheat. 
904;  Morawetz  I.  §  3. 

SSpellini;  I,  §  13. 

SBlackston  I,  477;  Overseers  v.  Seers,  22  Pick.,  122 ;  Kyd.  p.  20;  Weston  v.  Hunt,  3 
Mass.  5U0;  First  Parish  v.  Duuning,  7  Mass.  445.  Dr.  Hammond,  in  his  admirable  edi- 
tion of  Blackstone,  vol.  1,  844,  note,  says:  "  .\s  for  sole  corporations,  they  h.avc  disap- 
peared almost  entirely  from  t>ur  law,  not  so  much  by  any  change  in  the  law  itself  a>  uy 
the  obsolescence  of  the  ecclesiastical  dignitaries  wlio  fiimislicd  most  of  I'lackstmic's 
instances.  Sinule  persons  hoklins  sonic  otljce  !>■•  trust  can  take  property  or  obligati  jus 
npon  themselves   and  their  respective  successors  by  properly  worded  instruments;   many 
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§10.  Ecclesiastical.— Ecclesiastical  corporations  are  those 
formed  for  the  advancement  ot  religion.  They  were  known  only 
in  a  lew  of  the  older  states  at  an^^  time  and  have  now  lost  all 
distinctive  features.  Churches  which  preserve  a  corporate  organ- 
ization are  not  recognized  in  this  country  as  ecclesiastical  cor- 
porations. They  are  formed  under  the  same  rules  as  lay  corpora- 
tions, for  literary,  educational,  and  charitable  purposes,  and 
under  the  statutes  of  many  states  form  with  these  a  class  by 
themselves.  Such  bodies  are  civil  corporations  authorized  and 
created  by  the  state  in  order  that  the  members  of  the  religious 
society  may  more  conveniently  transact  bu.'-iness  "relative  to 
the  temporiilities  thereof."^ 

§  11.  Charitable  or  Eleemosynary.— Charitable  corporations  are 
formed  for  the  administration  of  charitable  trusts  and  not  for 
the  profit  of  the  meuiljers.  Such  a  corporation  is  a  trustee 
selected  by  the  donor  of  a  charity  for  the  purpose  of  managing 
the  funds  given  for  charitable  })urposes.^ 

§12.  Corporaticns  and  Joint  Stock  Cornpanies.— In  a  recent  case^ 
the  court  of  appeals  of  New  York  thus  distinguishes  between 
coi-porations  and  joint  stock  companies.  **  The  relator  was  taxed 
upon  its  capital,"  says  Judge  Finch, 

on  the  ground  tliat  it  had  bcLonie  a  corporation,  within  the  meaning  of  the 
provision  of  the  Revised  S.atutes  which  enacts  that  "all  moneyed  or  stock  cor- 
poration deriving  an  income  or  profit  from  their  capital,  or  otherwise,  shall  be 
liable  to  taxation  on  their  capital  in  the  manner  hereinaiter  prescribed."  1  Rev. 
St.  pt.  1,  c.  13,  tit.  4,  §  1,  The  company  was  formed  as  a  joint-stock  company 
or  association,  in  1853,  by  a  written  agreement  of  eight  individuals  with  each 
other,  the  whole  force  and  effect  of  which,  in  constituting  and  creating  the  or- 
ganization, rested  upon  the  common-law  rights  of  the  individuals,  and  their 
power  to  contract  with  each  other.  The  relation  they  assumed  was  wholly  the 
product  of  their  mutual  agreement,  and  dependent  in  no  respect  upon  the  grant 
or  authority  of  the  state.  It  was  entered  into  under  no  statutory  license  or  per- 
mission, neither  accepting  nordcsigned  to  accept  any  frnnchise  from  thesovereign, 
but  founded  wholly  upon  the  individual  rights  of  the  associates  to  join  their 
capital  and  enterprise  in  a  relation  similar  to  that  of  a  partnership.  A  fewyears 
earlier  the  legislature  had  explicitly  recognized  the  existence  and  validity  of  such 
organizations,  founded  upon  contrnct,  and  evolved  from  the  common-law  rights 
of  the  citizens.  Lnws  1S4-9.  c.  258.  That  act  provided  that  any  joint-stock 
company  or  association  which  consisted  of  seven  or  more  members  might  sue  or 
be  sued  in  the  name  of  its  president  or  treasurer,  and  with  the  same  force  and 
effect,  so  far  as  the  joint  property  and  rights  were  concerned,  as  if  the  suit  should 
be  prosecuted  in  the  namcsof  the  associates;  but  the actexplicitly  disclaimed  any 
purpose  of  converting  the  joint-stock  associations  recognized  as  existing  into 
cor])orations  by  a  section  jjrohibiting  nny  suchconstruction.  Section  5.  In  1851 
the  act  was  amended  in  its  form  and  application,  but  in  no  respect  material  to 
the  present  inquir3-.  There  is  no  doubt,  therefore,  that,  when  the  company  was 
formed  and  went  into  operation,  the  law  recognized  a  distinction  and  substantial 

ptiblic  officers,  treasurers,  sheriffs,  etc.,  are  snecially  authorized  by  Statutes  to  do  the 
same;  the  la'w  applicable  to  thi.se  cases  is  almost  precisely  that  which  a  century  ago 
■would  have  been  deemed  peculiar  to  sole  corporations,  and  yet  the  word  is  hardly  ever 
applied  to  th'-m.  In  the  rcyjorts  nnd  fligests  and  treatises  it  is  found  xmder  the  rubic  of 
ofEce,  officer,  or  some  more  specific  term,  and  rarely  under  that  of  corporation." 

iGen.  St.  Minn.  1878.  ch.  34.  tit.  4. 

SElackstone  1,471,  Kyd.  25,  29;  Kent  11,  274;  Morawctz  I,  §  4;  Board  v.  Greene- 
baum,  39  111.  610  ;  Bakewell  v.  Board,  (111.  Sup.)  ?,3  N.  E.  186. 

8  People  ex.  rel.  Winchester  v.  Coleman,  133  N.  Y.  279. 
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difference  between  joint-stock  companies  and  corporations,  and  never  confused 
one  with  the  other;  and  that  the  existing  statute  which  taxed  the  capital  of  cor- 
porations had  no  rdertnce  to  or  oi)craLion  upon  joint-stock  comijauits  or  asso- 
ciations. But  two  things  have  since  occiired.  The  legislature,  while  sLcadil.\  pre- 
serving the  distinction  of  names,  has,  with  equal  persistence,  confused  the  things, 
byouhterating  substantial  and  characteristic  marksof  difference;  until  it  is  now 
claimed  that  the  joint-stock  associations  have  grown  into  and  become  eorjiora- 
tions  by  force  of  the  continued  bestowal  upon  them  of  corporate  attriltutes. 

But  I  think  there  was  an  original  and  inherent  dincrence  between  the  corjjor- 
ate  and  joint-stock  companies  known  to  our  law,  whieh  legislation  has  some- 
what obscured,  but  has  not  rlcstroycd,  and  that  difference  is  the  one  pointed  out 
by  the  learned  counsel  for  the  respondent,  and   which  inii)resscs  me  as  logical, 
and  well  supported  by  authority.     It  is  that  the  creation  ot  the  corporation 
merges  in  tlic  artificial  body   and  drowns  in  it    the    individual    rights    and 
liabilities  of  the  members,  while    the  organization  of  a  joint-stock  company 
leaves  the  individual  rights  and  liabilities  unimpaired   and  in  full  force.    The 
idea  was  expressed  in  Supervisors  of  Niagara  v.    People,   7   Hill,  512,  and  in 
Gifford  V.  Livingston,  2  Denio,  380,  by  the  statement  that  the  corporations  lost 
their  individuality,  and  merged  their  individual  characters   into   one   artificial 
existence;  and  upon  these  authorities  a  corporation  is  defined,  on  behalf  of  the 
respondents,  to  be  "an  artificial  person  created   by  the  sovereign  from  natural 
persons,  and  in  which  artificial  person  the  natural  ])ersons  of  which  it  is  com- 
posed become  merged  and   nonexistent."    I   am    conscious  tliat  legal  definitions 
invite  and  provoke  criticism,  because  the  instances  are  rare  in  which  they  prove 
to  be  perfectly  accurate;  and  yet  this  one  offered  to   us  may  be  accepted,  if  it 
succcssfullv  bears  some  sufficient  test.    In  putting  it  on  trial,  we  m.ay  take  the 
nature  of  the  individual  liability  of  the  corporators  on  the  one  hand,  and  of  the 
associates  on  the  other,  for  the  "debts  contracted   by  their  respective  organiza- 
tions, as  a  sufficient  test  of  the  difference    between  them,  and  cot:trast  their 
nature  and  character.    It  is  an  essential  and   inherent  characteristic  of  a  corpor- 
ation that  it  alone  is  primarily  liable  for  its  debts,  because  it  alone  contracts 
them,  except  as  that  natural  and   necessary  consequence  of  its  creation  is  modi- 
fied in  the  act  of  its  creation  by  some  explicit  command   o[  the  statute  which 
either  imposes  an   express  liability   upon  the  corporators  in   the   nature  of   a 
penalty,  or  affirmatively  retains   and   preserves  what  woidd  have  been  the  com- 
mon-law liability  of  the  members  from  the  destruction  involved  in  the  corporate 
creation.    In  other  words,  the   individual  liability  of  the  members,  as  it  would 
have  existed  at  common  law,  is  lost  by  their  creation  into  a  corporation,  and 
exists  thereafter  only   by  force  of  the  statute,  upon  some  new  and  modif>-ing 
conditions,  to  some  partial  or  changed  extent,  and   so  far  j^reventing  by  the 
intervention  of  an  express  command  the  total  destruction  of  individual  liabilities 
which  otherwise  would  flow  from  the  iidierentcffectof  thecorporatecreation.*** 
Ordinarily  these  individual  liabilities  exist  upon  other  than  comrnon-law  con- 
ditions, and  make  the  corporators   rather  sureties  or  guarantors  of  the  corpor- 
ation than  original  debtors,  since  in  general   their  liability  arises  after  the  usual 
remedies  against  the  corporation  have  been  exhausted.     But,  where  that  is  not 
so,  the  invariable  truth  is  that   the   creation   of  the  corporation   necessarily 
destroys  the  common-law  liability  of  the  individual   members  for  its  debts,  and 
requires  at  the  hands   of  the  creating  power  an   affirmative  imposition  of  new 
personal  liabilities,  or  a  specific  retention  of  old  ones  from  the  destruction  which 
would  otherwise  follow.     Exactly  the  opposite  is  true  of  joint-stock  companies. 
Their  formation  destrovs  no  part  or  portion  of  their  common-law  liability  for 
the  debts  contracted.     Those  debts  are  the  debts,  for  which  they  must  answer. 
Permission  to  sue  their    president    or  treasurer  is  only   a  convenient   mode  of 
enforcing  that  liability,  but  in  no  manner  creates  or  saves  it.*'*  The  debt  of  the 
corporation  is  its  debt,  and  not  that  of  its  members;     the  debt  of  the  joint-stock 
company  is  the  debt  of  the  associates,  however  enforced.    The  creation   of  the 
corporation  merges  and  drowns  the  liability  of  its  corporators;    the  creation  of 
the  stock  company  leaves  unharmed  and  unchanged  the  liability  of  the  associ- 
ates.   The  one  derives  its  existence  from  the  contract  of  individuals;    the  other, 
from  the  soTereignty  of  the  state.    The  tv.-o   are  alike,  but  not  the  same.     More 
or  less   they   crowd    upon    and    overlap    each   other,   but  without  losing  their 
identity;  and  so,  while  we  cannot  say  that  the  joint-stock  company  is  a  corpof 
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atioti,  we  can  say,  as  wc  did  say,  in  Van  Aernam  v.  Bleistein,  102  N.  Y.  360,  that 
a  joint-stock  compnnyis  a  partnership,  with  someot  the  powersof  acorporation. 

§13.  Growth  of  Private  Corporations.— There  has  been  but 
little  change  in  the  law  of  non-capital  corporations  since  the 
time  of  Blackstone.  The  early  writers  treat  of  public  corpora- 
tions and  corporations  without  capital  stock,  and  have  little  to 
sav  of  corporations  with  capital  stock,  organized  for  the  pecuni- 
arv  benefit  of  the  stockholders.  Chancellor  Bland,  writing  in 
1828,  said  that  no  instance  of  a  private  corporation  for  business 
purposes  could  be  found  in  colonial  times.  And  while  this  is  not 
strictly  accurate,  it  is  only  within  a  few  years  that  such  bodies 
have  become  of  overshadowing  importance  and  given  rise 
to  a  bodv  of  law  almost  unequalled  in  magnitude  and  import- 
ance and  many  portions  ofwhich  are  still  in  the  formative  period.^ 


From  the  History  and  Principles  of  the  Civil  Law  of  Rome,  p.  118. 
By    Sheldon    Amos,    1883. 

As  society  procuresses,  it  is  recognized  that  it  is  not  sufficient  only  to  accord 
right  to,  and  impose  duties  upon,  determinate  and  individual  human  beings. 
The  necessity  of  co-operation  and  combination  for  purposes  of  industry,  trade, 
the  public  service,  and  social  intercourse,  as  well  as  the  importance  of  preserving 
a  continuity' of  right  and  duty  which  shall  be  independant  of  the  accidents  of 
human  lite,  lead  to  the  enlarged  conception  of  legal  persons,  which  expresses 
itself  in  such  artificial  unities  as  guilds,  colleges,  uinversities.  corporations  and 
the  like.  Such  a  conception  had  thoroughly  penetrated  the  fabric  of  Roman  law 
and  society  long  before  the  time  of  Justinian,  and  the  appropriate  legal  con- 
sequences had  worked  themselves  out  with  considerable  exactness. 

The  conception,  indeed,  was  extended  for  purposes  of  legal  convenience  even 
beyond  the  original  sense  of  an  assemblage  of  persons,  determinate  or  indeter- 
minate, treated  as  an  integral  unity.  The  same  hypothesis  of  a  legal  personality 
was  made  in  certain  cases  where  no  human  beings  were  directly  concerned  at  all, 
but  where  it  was  desired  to  assume,  provisionally,  a  fixed  center,  to  which  a 
group  of  right  and  duties  might,  tor  some  purposes,  be  referred.  Thus  in  the  case 
of  .an  inheritanceon  whichtheheirhas  not  yet  entered, it  was  more  convenient  for 
the  moment  to  call  it  a  person,  and  to  estimate  the  rights  and  duties  thnt  would 
attach  to  a  person  so  situated  than  to  be  making  constant  references  to  all  the 
innumerable  human  beings  who  might  be  actuallj- interested  in  the  succession. 
The  same  reason  applied  to  the  practice  of  attributing  personalitj'  to  the  public 
treasury,  (fisciis);  to  certain  charitable  foundations  (pi'ae  causnc);  and  even 
to  an  estate  to  which  an  easement  attaches  as  against  nn  adjoining  estate. 
The  fiction  w^as  somewhat  less  strained  in  the  case  of  the  person  of  the  emperor 
and  of  certain  magistrat'S  who  were  scverallv  regarded  as  forming,  in  combina- 
tion with  the  line  of  their  successors,   one  integral  y)crson. 

The  most  important  class  of  fictitious  or  ariifieial  persons  was  those  assem- 
blages of  natural  persons,  determinate  or  indeterminate  as  the  case  might  be,  to 
whom,  for  purposes  of  public  policy,  the  law  accorded  the  peculiar  right  of  act- 
ing in  certain  capacities  as  a  single  natural  person. 

The  origin,  history,  and  objects  of  these  associations  were  manifold.  The 
only  facts  in  common  to  all  of  them  being  th.-it,  in  contrast  with  an  ordinary 
partnership,  the  rights  and  duties,  and  even  the  will  ot  the  individual   members 

iMcKlin  V.  Odom,  3  Bland  Ch.  (Md.)  4-07,  4X8.  In  17.31  the  colony  of  Connecticut 
Incorporated  the  "Xew  lyondon  Society  for  Trade  and  Cotiimerce  United,"  with  a  capital 
Btock.  the  owners  of  which  were- to  vote  at  corporate  meetings  in  proporticn  to  their 
interests.  For  a  list  of  the  first  incorporateil  companies  in  America  see  Harvard  Lavr 
Rev.,  Nov.  188^. 
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in  respect  of  the  subject  matter  of  the  association,  were  mer;:jcd  in  the  person- 
ality of  the  whole;  anrl  that  the  orj^anization  and  j;ovcriimcnt  of  the  associa- 
tion were  determined  by  law,  and  not  l)y  i)nv.'ite  agreement. 

In  the  case  of  all  but  a  vory  small  class  of  these  associations,  moreover, 
there  was  some  object  conten'ii)lated  by  law,  independent  of  the  pecuniary 
interest  of  the  associating  persons,  and  this  object  took  precedence  of  all  con- 
siderations of  such  interest.  Furthermore  all  t!:c  individual  members  might  be 
changed,  or  even  reduced  to  one,  and  yet  the  legal  artificial  person  might  still 
subsist. 

These  associations,  incorporated  by  law  (variously  designated  as  collegia, 
universitates,  and  corpuia,  as  opposed  to  a  singalaris  persona)  belonged  t<;  the 
following  leading  classes:— 

1.  The  urban  communities  of  various  kinds,  small  and  great  (ciritates, 
xnunicipia,  coloniae,  vici)  as  well  as  their  local  governing  boards  {curiae 
decurjoncs. 

2.  Religious  confraternities  {collegia  tempH.) 

3.  Public  functionaries  e.  g.  scribes,  and  other  partly  private  and  partly 
public  officers. 

4.  Guilds  of  fellow  craftsmen  e.  g.  smiths,  bakers  and  mariners. 

5.  Friendly  clubs,  which  often  served  religious  and  political  objects  and 
were  therefore  jealously  watched  bj' the  government. 

6.  Associations  formed  only  for  purposes  of  gain  such  were  the  societies  for 
farming  the  public  revenues,  for  working  gold,  silver,  and  salt  mines  and  the 
like. 
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CHAPTER  II. 
The  Creation  and  Citizenship  of  Corporations, 

A 

THE  CREATION  OF  CORPORATIONS. 

§14.  In  General.— Individuals  cannot,  as  a  matter  of  right, 
assume  the  form  and  powers  of  a  corporation.  These  artificial 
bodies  are  created,  not  by  the  will  of  natural  persons,  but  by  the 
exercise  of  the  sovereign  power  of  the  state  which  may  confer 
upon  certain  designated  persons  the  privilege  of  doing  what  they 
have  no  right  to  do  without  such  special  authority.  It  is  thus  a 
privilege  and  not  a  right  and  the  power  to  confer  this  privilege 
upon  favored  individuals  was  formerly  considered  the  "fairest 
flower  of  the  prerogative." 

§15.  Bywhat  Authority.— The  consent  of  the  sovereign  power 
is  hence  necessary  before  there  can  be  a  legal  incorporation,  and 
this  consent  may  be  given  by  the  executive  or  the  legislative  de- 
partment of  a  government,  or  it  may  be  by  the  judicial  depart- 
ment, acting  under  authority  expressly  conferred  by  the  legislative 
department.  In  England  it  formerly  belonged  to  the  king,  but 
corporations  are  now  organized  under  the  authority  of  acts  of 
parliament.  In  the  United  States  and  the  several  states  of  the 
Union  the  legislative  department  only  can  create  or  authorize  the 
creation  of  corporations,  and  this  power  is  absolute,  subject  only 
to  the  limitations  on  legislative  authority  which  are  contained  in 
the  national  and  state  constitutions.^ 

§16.  Power  of  Congress  to  Create  Corporations.— The  congress 
of  the  United  States  may  create  a  corporation  when  such  a  body 
is  an  appropriate  means  for  carrying  into  execution  any  of  the 
express  or  implied  powers  of  the  national  government.  But  it  is 
as  a  means  and  not  as  an  end  that  congress  may  create  corpora- 
tions.^ Thus  the  national  legislature  has  in  the  exercise  of  this 
power  created  national  banking  corporations,^  savings  banks 

iCooley,  Const.  Lira.  ch.  V;  Bank  v.  Brown,  26  N.  Y.  4-67 ;  Minor's  Bank  v.  Iowa, 
12  How.  (U.  S.)  I;  McCnlloiigh  v.  Maryland,  4  Wheat.  316;  Farmers'  Nat.  Bank  v. 
Decring,  91  U.  S.  29. 

2McCullongh  V.  Maryland,  4,  Wheat.  316;  Story,  Const.  Sec.  1266;  FTare,  Am.  Const. 
Law,  §§  98,  105,  111,  249.1310.  See  an  article  on  "National  Corporations"  in  21  Cent. 
L.  J.  428. 

SMcCullough  V.  Maryland,  4  Wheat.  316;  Osborne  v.  United  States  Bank,  9  Wheat. 
738;  Juilliard  v.Grecnman,  110  U.  S  421,  445.  For  the  act  creating  the  present  national 
banking  system  sec  12  U.  S.  Statutes  at  Large,  665. 
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within  the  District  of  Columbia,^  and  railway  corporations  oper- 
atin<^'  hncs  extending  into  two  or  more  states.* 

§  17.  Delegation  of  Power  to  Charter  Corporations.— ParHament, 
being  free  from  any  constitutional  Hmitations  and  absolute  in  its 
legislative  authority,  may  license  another  to  grant  corporate 
franchises,  but  in  the  United  States  where  the  legislature  itself 
exercises  delegated  powerthe  principle  that  delegata  potestas  non 
potest  delcgari  applies  and  "a  general  power  to  confer  corpor- 
ate franchises  cannot  be  delegated  by  the  legislature  to  any  other 
ao-ent."*  But  this  principle  does  not  render  invalid  a  require- 
ment that  certain  ministerial  duties,  such  as  the  issuing  of  a  cer- 
tificate of  compiiance  with  statutory  requirements,  shall  be  per- 
formed by  some  desi,-;nated  oiiicer  before  the  corporation  takes 
effect.*  The  principle  upon  which  such  a  delegation  of  authority 
is  based  is  thus  stated:  " The  act  rests  upon  the  legislative  will 
and  in  no  way  depends  for  its  validity  upon  the  action  of  the 
commissioners.  Corporations  organized  under  the  act  derive 
their  franchises  from  the  legislature  and  in  no  proper  sense  from 
the  commissioners.  The  commissioners  perform  no  legislative 
act;  they  enact  no  laws;  they  simph-  perform  administrative 
acts  in  carrying  the  law  into  effect  and  applying  it."^ 

iFfadley  v.  Freedman's  Saving,  &c.,  Co.,  2  Tenn.  Ch.  122;  Williams  ▼.  Creswell,  51 
Miss.  817;  Daily  v.  National  l^ife  Ins.  Co.,  64  Ind.  1. 

3  California  V.  Central  P;ic.  R.  Co..  1 27  U.  S.  1,  39  ;  Union  Pac.  Ry.  Co.  v.  Hall,  3  Dill.  (C.  C.) 
515,  B.C.  91  U.S.  34-3.  In  the  recent  case  of  Lnxton  v. North  River  Bridge  Co.,  14.  Sup.  Ct. 
Rep.  891,  (1891-).  the  Supreme  Court  of  the  United  States  said:  "The  Congress  of  the 
United  States,  bci''g  empowered  by  the  Constitution  to  rcg-.ilate  commerce  among  the 
several  states,  and  to  pass  all  lavi'S  necessary  or  provier  for  carr\  ing  inio  execution  any  of 
the  powers  specifically  conferred, may  maUeuse  o  any  appropriate  means  for  this  end.  As 
said  by  Chief  Justice  Marshall,  'The  power  of  creating  a  corporation,  though  appertain- 
ing to  soverignty,  is  not,  liUe  the  powerof  making  war,  or  levying  taxes,  or  of  regulating 
commerce,  a  great  substanti\e  and  independent  power,  which  cannot  be  implied  as  inci- 
dental to  other  powers,  or  used  as  a  means  o  executing  them.  It  is  never  the  end  for 
■which  other  powers  are  exercised,  bnt  a  means  by  which  other  objects  are  accomplished.' 
Congress,  therefore,  may  create  corpoiations  as  appropriate  means  of  executing  the 
powers  of  government,  as  for  instance,  a  bank  for  the  purpose  of  carrying  on  the  fiscal 
operations  of  the  United  States,  or  a  railroad  corporation  for  the  purpose  of  promoting: 
commerce  among  the  states.  McCuUoch  v.  Marvland,  -t  Wheat.  316,  4-11,  422; 
Osborn  v.  Bank  of  United  States,  9  Wheat.  738, "861.  873;  Union  Pac.  R.  Co.  v. 
Mvers  ('Pacific  R.  Removal  Cases')  lloU.  S.  1,18;  California  v.  Central  Pac  R  Co. 
127  U.  S.  1,  3y.  Congress  has  likewise  the  cower,  exercised  early  in  this  century  by  stic- 
cissivc  acts  in  ihe  case  of  the  Cumberlanil  or  National  Road  from  the  Potomac  across  the 
Allcgheuies  to  the  Ohio,  to  authorize  the  construction  of  a  public  highway  connecting 
several  states.  See  Indiana  v.  United  States,  14-8  U.  S.  14-8.  And  whenever  it  becomes 
necessary  for  the  accomplishment  of  any  object  within  the  authority  of  Congress,  to  ex- 
ercise the  right  of  eminent  domain  and  take  private  lands,  making  just  compensation  to 
the  owners.  Congress  may  do  this  with  or  without  a  concurrent  act  of  the  state  in 
which  the  lands  lie.  Van  Brocklin  v.  Anderson,  117  U.  t>.  151,  154,  and  c-.ses  cited; 
Cherokee  Nation  v.  Southern  Kansas  R.  ^o.  135  U.  S.  641,  656.  Fr^m  th- se  T'remises  the 
conclusion  appears  to  be  inevitable  that,  although  Congress  may,  if  it  sees  fit  .--nd  as  it 
has  oft'  n  done,  recognize  and  approve  bridges  eiccted  by  authority  of  two  states  across 
navigable  w.-iters  between  them,  it  may,  at  its  discretion,  use  its  sovereign  jiowcrs,  di- 
rectly or  through  a  corporation  created  for  that  object,  to  construct  bridges  for  the 
accommodation  of  interstate  commerce  by  land,  as  it  undoubtedly  may  to  improve  the 
navigati'^n  of  rivers  f.ir  the  convenience  of  intestate  commerce  bv  water.  1  Hare, Const. 
Law,  248,  249.  See  acts  of  Julv  14,  1  862,  ch.ip.  lt;7  (12  Stat,  at  L.  5t>9)  ;  February  17 
1865. chap.  38  (1.^  Stat,  at  L  431)  ;  Julv  25.  1806.  chap.  246  (14  Stat,  at  L.  2+4)  ;  March 
3.  1871,  chap.  121,  §  5  (16  Stat,  at  L.  572,  573)  ;  June  10,  ISSO.  chap  417  (24  Stat, 
at  L.  78)." 

SMorawetz  r,  §  25;  Cooley,  Const.  Lim.  141;  Thorn  v.  Cramer,  15  Barb.  112.  See 
Thomas  v.  Dakin,  22  Wend.  110. 

*  Franklin   Bridge   Co.  v.  Wood,  14  Ga.  80  ;  People  y.  Nelson,  46  N.  Y.  477. 
sin  re  N.  Y.  Elevated  R.  R.  Co.,  70  N.  Y.  327. 
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§  18.  Creation  by  Implication.-No  particular  form  of  words  is 
essential  to  authorize  the  creation  of  a  corporation,  and  the  legis- 
lative intent  maj'-  be  inferred  from  general  and  inexact  terms. 
"  Any  expression  showing  an  intent  on  the  part  of  the  legislature 
to  confer  the  right  to  exercise  corporate  power  is  sufficient,  and  this 
intention  may  be  deduced  from  the  whole  of  the  legislative  act."^ 
Thus  when  powers  are  granted  which  cannot  be  exercised  or  en- 
jo^-ed  without  corporate  existence,  the  furtherright  to  beacorpor- 
ation  will  be  implied,  although  the  statute  granting  the  powders 
expressly  declares  that  the  grantee  of  the  power  or  franchise  shall 
not  be  deemed  a  corporation.^  Thus  if  powers  and  privileges  are 
conferred  upon  the  inhabitants  of  a  certain  district,  or  territorial 
area,  and  if  the}'- cannot  be  enjoyed  or  exercised,  and  the  purposes 
intended  cannot  be  attained  without  acting  in  a  corporate  capac- 
ity, an  incorporation  to  this  extent  is  created  b}''  implication,  and 
the  intent  of  the  legislature  can  be  shown  constructively  as  well 
as  expressly.^ 

§19.  Corporations  by  Prescription.— A  corporation  is  said  to 
exist  by  prescription  if  its  commencement  cannot  be  shown  and 
the  grant  of  a  charter  is  presumed  from  long  continued  use  of  the 
corporate  franchise.  This  is  the  doctrine  in  the  United  States  as 
regards  public  corporations,*  and  the  same  principles  have  been 
held  to  apply  to  private  corporations,^  although  the  tendency  is 
to  hold  that,  "where  there  are  general  incorporation  laws  en- 
acted under  constitutions  prohibiting  the  creation  of  any  cor- 
poration except  municipal  by  a  special  act,  there  can  be  no  pri- 
vate corporations  by  prescription,  (which  is  a  tacit  sovereign 
recognition),  nor  even  by  express  legislative  recognition.  In 
other  words  where  the  claim  of  corporate  existence  and  right  to 
exercise  a  corporate  franchise  is  called  in  question  by  the  proper 
proceedings,  nothing  less  than  proof  of  substantial  compliance 
with  statutory  provisions  will  support  the  claim."^ 

§20.  Ratification  of  Claim  of  Corporate  Franchise. —  It  follows 
that  any^  act  of  the  legislature  which  indicates  an  intention  to 
recognize  the  existence  of  a  corporation,  will  amount  to  a  ratifi- 
cation of  a  claim  of  corporate  existence.  The  legislature  may 
ratify  when  it  may  create  or  authorize.  Thus  a  statute  annexing 
other  territory,  "toti;e  town   of  A,"  by  implication  makes  it  a 

1  Morawetz  I,  §  18 ;  Angell  and  Ames,  §  77 ;  Dean  v.  Davis,  51  Cal.  406. 

'Liverpool,  &c.,  Ins.  Co.  v.  Mass.  10  Wall.  566;  s.  c.  100  Mass.  531;  Thomas  v. 
Dakin,  22  Wend.  103;  Dunn  v.  University  of  Oregon,  9  Ore.  357. 

•  State  -v.  Van  Valen  (N.  J.)  29  Atl.  1070. 

*Jameson  ▼.  People,  16  111.  257;  People  v.  Maynard,  15  Mich.  463;  Dillon,  Mnn.  Corp., 
5  37. 

BGreen  v.  Dennis,  6  Conn.  29S;  Robie  v.  Sedgwick,  35  Barb.  319;  White  v.  State,  69 
Ind. 273; 

"Spelling  I,  §  18 ;  People  t.  Cheeseman.  7  Cole.  376.  People  v.  Stanford,  77,  Cal.  351. 
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town,  if  it  was  not  one  before/  but  "no  greater  effect  can  be 
attributed  to  a  statute  than  appears  to  have  l)een  intended  by 
the  legislature  enacting  it.""  Such  a  ratification  not  only  legal- 
izes the  existence  of  a  corporation,  but  cures  the  illegality  of  cor- 
porate acts  done  before  the  act  of  ratification  was  passed.' 

§21.  Methods  of  Legislative  Action.— Until  within  recent  years 
all  corporations  were  created  b\^  special  legislation,  but  such  leg- 
islation is  now  generally  forbidden  by  constitutional  provisions.* 
By  a  federal  statute  territorial  legislatures  are  prohibited  from 
granting  private  charters.^  The  language  of  these  provisions 
varies  and  many  of  them  apply  to  certain  kinds  of  classes  of  cor- 
porations only,  but  the  tendency  of  modern  legislation  is  toward 
restricting  the  field  of  special  legislation. 

§22.  Constitutional  Limitations.— It  is  extremely  difficult  to  de- 
termine just  what  power  the  legislature  can  exercise  over  cor- 
porations bv  special  act  without  violating  a  constitutional  pro- 
vision forbidding  the  creation  of  corporations  by  special  acts.  It 
certainly  is  not  deprived  of  the  power  to  regulate  b}^  the  prohibi- 
tion of  the  power  to  create,*  as  it  is  one  thing  to  create  or  bring 
into  being  a  corporation,  and  quite  another  to  deal  with  it  as  an 
existing  entit3\^  The  provision  of  the  constitution  of  Minnesota 
which  torbade  the  formation  of  corporations  by  special  act  was 
held  not  to  prevent  the  legislature  Irom  extending  the  duration 
of  a  corporate  franchise  previously  granted  to  a  railroad  com- 
panv  for  a  limited  time  ;^  nor  from  authorizing  the  change  of  a 
corporation  originally  organized  as  a  mutual  insurance  company 
into  a  stock  company.^  In  other  states,  however,  it  is  held  that 
when  the  legislature  "cannot  pass  any  special  act  for  the  incor- 
poration of  cities  and  towns,  it  is  prohilDited  from  passing  any 
act  having  for  its  object  the  amendment   of  such  act,'""  and   the 

IBow  V.  Allciitown.  34  N.  H.  351.  As  to  power  of  ratification  ii  general,  see  Kratzen- 
berger  v.  Aberdeen,  121  U.  S.  172. 

3Morawetz  I,  §  20;  Thornton  v.  Marginal  Freight  Co.,  123  Mass.  32. 

8  Basshor  v.  Drcssel,  34  Md.  503  ;  Grand  Trwnk  R.  Co.  v.  Cook,  29  ni.  237 ;  St.  Lonis 
R.  Co.  V.  N.  W.  R.  Co.,  2  Mo.  App.  G9;  State  v.  Steele,  37  Minn.  428. 

*Stimson,  Am.  Stat.  Law  I,  §441.  Binney's,  Restrictions  on  Special  Legislation  (1894). 
The  Const,  of  Minn.,  nrt.  10,  §  2,  provides  that  "no  corporations  shall  be  formed  tinder 
special  acts  except  lor  mtinieipal  purposes"  In  1S92  an  amenchueti'  t  o  the  constittition 
was  adopted  which  provides  that  "in  all  cases  when  a  general  law  can  be  made  applica- 
ble, no  special  law  shall  be  enacted;  and  whether  a  general  law  could  have  been  ninde  ap- 
plicable in  any  case  is  hereby  declared  a  judicial  question,  and  as  such  shall  be  jiidicia  ly 
determined  without  regard  to  any  legislative  assertion  on  that  subject.  The  legislature 
shall  p.iss  no  local  or  special  law  regulating  the  affairs  of,  or  incorpor.atinir,  erecting  or 
changing  the  lines  of  any  county,  c  ty,  village,  township,  ward  or  school  district,  *  *.  * 
•  •  •  granting  to  any  corporatio;i,  association  or  individual  any  special  or  exclusive 
privilege,  •  •  •  or  franchise  whatever.  •  •  •  The  legislature  may  repeal  any  exi>t- 
uig,  special  or  local  law.  but  shall  not  amend,  extend  or  modify  .Tny  of  the  same."  La^ws 
of  1893,  p.  3.  This  atiK 'idm.nt  is  construed  in  Boar  i  of  Court  House  Commrs.  v.  Coolcy, 
(Minn.)  58  N.  W.  Rep.  150. 

BU.  S.  Rev.  Stat.  §  1889.     See  Carver  Mercantile  Co.  v.  Hnlme,  7  Mont.  5G6. 

•Attorney  General  v.  North  America  Ins.  Co..  82  N.  Y.  172,  183. 
'Southern  Pacific  R.  W.  Co.  v.  Orton,  32  Fed.  Rep.  457. 
PCotton  T.  Miss.  &  R.  R.  B.  Co..  22  Minn.  372. 
9St.  Paul  F.  &  M.  Ins.  Co.  v.  Allis,  24  Minn.  75. 

10  Town  of  McGregor  V.  Baylies,  19  la.  43;  Ex  parte  Pritz,  9  la.  30;  San  Francisco  ▼. 
Spring  Valley,  48  Cal.  493. 
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present  constitution  of  Minnesota  provides  that  while  the  legis- 
lature may  repeal  existing  special  or  local  laws,  it  shall  not 
amend,  extend  or  modify  any  of  the  same.-'  "A  prohibition  from 
creating  corporations  byspccial  act,"  says Morawetz,^ "undoubt- 
edly does  not,  in  terms,  prohibit  the  legislature  from  passing  a 
special  law  altering  the  charter  of  an  existing  corporation.  But 
it  is  plain  that  a  constitutional  provision  cannot  be  avoided  and 
practicalK'  annulled  by  a  subterfuge.  A  special  law  altering  the 
charter  of  an  existing  corporation  and  practically  changing  it 
must,  therefore,  be  deemed  in  violation  of  a  constitutional  pro- 
hibition against  the  creation  of  corporations  by  special  act." 

§23.  Essentials  of  Legal  Incorporation.  —  In  order  that  there 
ma}'  be  a  legal  incorporation  there  must  be  a  legislative  grant, 
on  acceptance  of  the  grant,  and  an  agreement  between  the  incor- 
porators. 

(a)  A  Legislative  Grant. — The  necessity  for  legislative  author- 
ity has  been  already  referred  to.  There  can  be  no  valid  incorpo- 
ration in  the  United  States  except  it  be  under  a  grant  of  authority 
from  the  legislature. 

(b)  Acceptance  of  the  Grant. — The  charter  of  a  corporation  is 
merely  an  enabling  act  and  must  be  accepted  by  the  grantees 
before  anv  rights  can  be  claimed  under  it.  If  not  accepted  within 
a  reasonable  time  its  legal  effect  expires.^  Like  all  offers,  it  may 
be  withdrawn  at  any  time  before  acceptance.*  The  acceptance 
can  be  by  those  only  to  whom  the  offer  was  made,^  and  must  be 

1  Amend,  of  1>92.  In  Minnesota,  prior  to  the  constitutional  amendment  of  1881,  the 
existing  co'istitvitional  provision  had  been  practically  nullified  by  judidal  construction. 
Many  of  the  great  railroad  corporations  of  the  state  were  <;)rganized  prior  to  the  adop- 
tion of  the  constitution  under  territorial  charters.  See  Edgerton's  Railroad  Laws.  In 
3  861  the  present  St.  Paul  &  Duluth  Railway  was  organized  under  one  of  these  territorial 
charters  by  striking  out  the  directors  named  in  the  act  and  inserting  others,  bj-  changing 
the  route  of  the  road  therein  named  and  various  other  important  amendments.  The 
question  of  the  validity  of  this  legislation  was  submitted  to  the  Attorney  General,  who 
renlered  an  opinion  adverse  to  its  validity.  Opinions  of  Attorney-General  <2  Ed.,)  190. 
The  (iticstion  then  came  before  the  Supreme  Court,  which  decided  it  in  the  same  way,  but 
the  membership  of  the  court  having  changed,  upon  reargument,  the  act  was  upheld, 
largely  upon  the  ground  that  a  pr.-:ctical  construction  had  been  placed  upon  the  act, 
■which  had  been  acquiesced  in  by  the  legislature  and  the  people,  and  that  private  and  pub- 
lic interests  of  great  magnitude,  which  hnd  grown  up  on  the  faith  of  that  construction, 
would  be  impaired  by  an  adverse  decision.  Ame.s  v.  Lake  Superior,  &c.,  R.  Co.  21  Minn. 
241  :  Cotton  V.  Miss.  &  R.  B.  Co.,  22  Minn.  .372;  Cent.  R.  Co.  v.  Clark,  23  Miai.  422; 
St.  P.iul  F.  &  M.  Ins.  Co.  v.  Allis.  24  Minn  75.  These  were  all  cases  of  amendments  of 
territorial  charters  and  the  question  whether  a  corporation  could  be  organized  under  the 
general  laws  of  the  state  and  then  receive  by  special  grant  distinct  corporate  franchises, 
remained  open  until  1886,  when  it  came  before  the  court  in  the  case  of  Green  v.  Knife 
River  Falls  Boom  Corp.  3.'^  Mii.n.  16H.  A  corporation  had  been  organized  under  the  gen- 
eral laws  to  build  and  maintain  booms  in  t'-.e  St.  Louis  river,  after  which  .-i  S[iecial  act 
•was  passed,  which  conferred  upon  it  the  right  to  exercise  the  power  of  eminent  domain 
bv  condemning  lands  which  were  flowed  by  its  dams,  or  taken  for  its  use,  to  take 
tolls,  and  to  obstruct  navigable  parts  of  the  river.  The  court  followed  Aries  v.  Lake 
Superior,  &c.,  R.  Co..  supra,  and  said:  "This  constitutional  provision  was  open  to  con- 
struction, and  during  a  long  course  of  legislation  the  practical  construction  placed  upon 
it  by  the  legislature  and  people  has  been  a  liberal  one  with  respect  to  amendments,  and 
the  court  would  be  very  slow  to  change  it  at  this  late  day  " 

2  Morawetz  t,  §  1 An  act  changing  the  name  of  a  corporation   is  not  the  grant  of  a 

private  charter  or  a  special  privilege.     Wells,  Fargo   &   Co.  v.  Oregon   Ry.  Co.,  8   Sawy. 
(C.  C.)  60U. 

•  State  V.  Dawson,  16  Ind.  40;  Smith  v.  Silver  Val.  Min.  Co.,  64  Md.  85;  State  v. 
Bull,  16  Conn.  179. 

*  Lincoln  Bank  v.  Richardson,  1  Greenl.  79;  s.  c.  10  Am.  Dec.  34. 
BReT  V.  Amery,  1  T.  R.  575. 
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unconditional/  but  if  such  appears  to  be  the  le;:^islative  intent, 
the  grantees  may  accept  in  part  and  reject  the  remainder.^  No 
particular  formalities  are  necessary  in  order  to  constitute  an 
acceptance  of  a  charter,  and  if  no  conditions  are  attached  to  the 
grant  user  sutricicnt  to  show  an  intention  to  accept  is  sufTi- 
cient.^ 

(c)  Agreement  Between  Incorporators. — It  is  also  necessary 
that  there  should  be  a  contractual  relation  between  the  parties 
conipot>ing  the  corporation.*  This  agreement  maybe  entered  into 
in  various  wa\'s  and  may  be  actual  or  implied,  but  is  in  all  cases 
essential.  No  particular  form  is  necessary  unless  prescribed  by 
charter  or  law.  The  acceptance  of  the  charter  or  a  subscription 
for  shares  is  all  that  is  ord-^iarily  necessary  to  evidence  an  agree- 
ment to  form  a  corporatioa  according  to  the  terms  of  the  char- 
ter.^ 

§24.  Incorporation  Under  General  Laws.  —  General  statutes 
authorizing  t;  e  formation  of  business  corporations  usually  pro- 
vide, in  substance,  that  the  persons  purporting  to  form  the  cor- 
poration, not  less  than  a  designated  number,  shall  sign  and  ac- 
knowledge an  instrument  called  the  Articles  of  Incorporation, 
setting  forth  the  name  of  the  corporation,  the  general  nature  ol 
the  business  and  the  principal  place  of  transacting  the  same,  the 
time  of  commencement  and  the  period  of  continuance  of  the  cor- 
poration, the  amount  of  capital  stock  and  how  to  be  paid  in,  the 
highest  amount  of  indebtedness  or  liability  to  which  the  corpora- 
tion shall  be  subject,  the  names  and  places  of  residences  of  the 
incorporators,  the  number  and  amount  of  the  shares  of  the  capi- 
tal stock,  the  names  of  the  first  board  of  directors,  and  in  what 
officers  or  persons  the  management  of  the  affairs  of  the  corpora- 
tion shall  be  vested.  Such  articles  being  published  for  a  certain 
period,  filed  in  the  ofliee  of  the  Secretary  of  State  and  in  certain 
offices  of  record,  a  certificate  of  incorporation  is  issued  by  the 
Secretary  of  State  reciting  that  the  provisions  of  the  statute" 
have  been  complied  with  and  that  the  parties  are  properly  in- 
corporated.* In  many  states  different  statutes  are  enacted  for 
the  organization  and  regulation  of  different  kinds  of  incorpora- 
tions, such  as  railway,  insurance,  banking  and  manufacturing 
companies,  and  corporations  "with  or  without  the  power  of  emi- 
nent domain. 

iRex  Y.  Westwood,  7  Bing.  90;  Lyon  v.  Orange,  etc.,  R.  Co  ,  32  Md.  18,  29. 

a  Rex  V.  Westwood,  7  Bing  1,  90;  See  Ellis  v.  Marshall,  2  Mass.  268,  277. 

8 State  V.  Sibley,  25  Minn.  387;    Miss.  &  R.  R.  H.  Co.  v.  Prince^  34-  Minn.    79;   Bank  v. 
Lvt 
Pill 

Panl.  „ .^ „ ,. 

Walsh,  75  Md.  304,  23  Atl.  Kep.  778. 

*Green  v.  Knife  River  Boom  Corp.  35  Minn.  155 

OMorawctz  I.  §§  24-,  25  ;  Lauman  v.  Lebanon  Valley  R.  Co.,  30  Pa.  St.  42,  46. 

6Gen.  St.  Minn.  1878,  ch.  34,  tit.  1  §  3. 
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j;  25.  Substantial  CompliancG  Required.— "A  substantial  compll- 
anco  with  all  the  terms  o.^  a  general  incorporation  law  is  a  pre- 
requisite to  the  right  of  forming  a  corporalion  under  it."^  Thus 
when  the  articles  oi  incorporation  are  required  to  be  signed  by  a 
designated  number  of  persons  that  number  must  sign."  Dat  no 
more  than  substantial  compliance  is  exacted  and  non-compliance 
with  provisions,  mereW  directory  in  their  nature,  as  a  require- 
ment that  a  verined  ccrtilicate  shall  be  iiled,  (^oes  not  affect  the 
legality  of  a  corporation,^  and  there  may  be  irregularities  which 
would  aftbrd  a  basis  for  proceedings  b\'  the  state  to  oust  the  cor- 
poration o!  its  franchises  which  would  not  affect  the  legality  of 
its  existence  with  respect  to  persons  wath  whom  it  deals,*  and 
even  the  state  may  be  barred  from  such  proceedings  by  lapse  of 
time.* 

§26.  Conditions  Precedent.— Conditions  precedent  to  the  right 
to  form  a  corporation  must  be  performed.  But  there  is  a  distinc- 
tion to  be  observed  between  conditions  precedent  to  legal  incor- 
poration and  conditions  precedent  to  the  right  to  commence 
business.  In  the  event  of  a  failure  to  comply  with  the  former 
there  is  no  legal  corporation,  while  a  failure  to  comply  with  the 
latter  does  not  affect  the  existence  of  the  corporation.®  ' '  The  legal 
existence  of  a  corporation  is  notterminated  by  the  fact  that  it  has 
violated  its  charter,  as  bj'  carr\'ing  on  business  before  conditions 
precedent  imposed  by  the  charter  had  been  complied  with." 
The  proper  authentication  and  recording  of  the  articles  of  asso- 
ciation are  conditions  precedent  to  the  right  of  forming  a  cor- 
poration,'' while  a  provision  requiring  a  copy  of  the  articles  to  be 
filed  with  a  specified  ofiicer  is  not  necessarily  such  a  condition,'* 
although  under  some  statutes  the  filing  is  held  to  be  necessary.^ 
No  general  rule  can  be  laid  down  other  than  that  if  it  appears 

iPeoplc  V.  "Tonticito  Water  Co.,  97  Cal.  276;  Stowe  v.  Fiaj^fr.  72  ni.  397;  Bi^elow 
V.  Gregory,  73  111.  3  97;  Abbott  v.  Omaha  S.  Co.,  42  Mich.,  332;  State  v.  Wood.  84  Mo. 
37S;  I-'oeers  v.  Dnnbv  Uirversalist  Soc^etr,  19  Vt.  3  87;  People  v. Stockton  &c..  K.R.  Co., 
45  Cal.  306;  Eakrght  v.  Logansport,  &e".,  R.  Co.,  13  Ind.  404;  Thornton  v.  Balcom,  85 
la.  198;  ^  wtncy  v.  Talcott,  8r>  la.  103. 

aSlate  v.  Critchett.  37  Minn.  13;  Carevv.  Morrill,  61Vt.  59S;  Adams  v.  West  I-ake 
Mfg.  Co.,  81  Ky.  300;  Klegg  v.  Ilamilto'n  &c.,  Co.,  61  la.  l  21  ;  State  v.  Central  Ohio 
Ass'n.  29  Ohio  St.  399  ;  People  v.  Monticeto  Water  Co.,  97  Cal.  276. 

8  Shakopec  Iron  &  Brass  Works  v.  Cole,  37  Minn.  91;  People  v.  Cheeseman,  7  Colo. 
376;  Walton  v.  Riley.  85  Ky.  413;  State  v.  Fiilt,  94  Ind.  493;  State  t.  Beck.  81  Ind.  500; 
Ex  parte  Sprin;,'  Valley  Water  Works,  17  Cal.  132. 

*Huniphrey  v.  Mooney.  5  Colo.  382. 

estate  V.  Gordon,  87  Ind.  181. 

eCharles  River  Bridge  v.  Warren  Bridge,  7   Pick.  344;  Harrod  v.  Hamer,  32  Wis.  162. 

7Stowe  V.  Flagg,  72  111.  397;  People  v.  Monticeto  Water  Co.  97  Cal.  276. 

8 Hurt  V.  Salisbury,  55  Mo.  310;  Mokelumne  Hill  Mining  Co.  v.  Woodbury,  14  Cal. 
424;  Compare,  Ind.F.  Co.  v.  Herkimer,  46  Ind.  142;  People  v.  Chambers,  42  Cal.  3  »1 ; 
Hammond  v.  Strauss,  53  Md.  1.  A  failure  to  comply  with  a  provision  requiring  the  I)ay- 
ment  of  a  fee  to  the  state  before  incorporation  does  not  prevent  legal  incorporation. 
Hughesdale  Mfg.  Co.  v.  Banner,  12  R.  I.  491. 

» Child  V.  Hurd,  32  W.  Va.  99;  Doyle  t.  Mizner,  42  Mich.  332;  Garnett  v.  Richardson, 
35  Ark.  144;  Indianapolis  M.  Co.  v."nf1-ime'-.  46  Ind.  11.2;  First  Nat.  Bank  v.  Davies, 
43  la.  4-24;  Abbott  v.  Omaha,  &c.,  Co.  U-  Neb.  416;  Capps  &  Hastings  Prosp.  Co. 
(Neb.)  58  N.  W.  Rep.  956;  Martm  v.  Dcetz  (Cal.)  36  Pac.  Rep.  369;  Morawetz  I,  §  27. 
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rroin  the  language  of  the  statute  that  the  conrlition  Is  to  be  com- 
plied with  before  the  incorporation  is  completed,  substantial 
compliance  with  all  such  requirements  is  necessary.^ 

§  27.  The  Articles  of  Incorporation.— The  general  incorporation 
laws  provide  for  the  execution  by  the  incorporators  of  articles  of 
incorporation,  which  are  required  to  contain  certain  designated 
matters.  Such  articles  may  be  defective  by  reason  of  omittin'r  to 
state  the  number  of  directors,"  the  place  of  residence  of  the  incor- 
porators,^ the  principal  place  of  business,*  or  the  amount  of  capi- 
tal stock.^  But  if  the  term  of  existence  is  stated  at  a  period  in  ex- 
cess of  that  fixed  by  law  the  corporation  will  continue  for  the 
statutory  period.''  The  articles  should  contain  only  those  provis- 
ions which  are  required  by  the  statute,  but  the  insertion  of  addi- 
tional provisions  will  not  affect  their  validit\%  as  such  additional 
matter  will  be  rejected  as  surplusage.' 

§  28.  Regularity  of  Incorporation  Cannot  Be  Attacked  Collater- 
ally.—After  a  corporation  is  once  legally  created,  its  right  to  con- 
tinue can  be  questioned  only  by  the  state  in  direct  proceedings. 
Such  a  body  is  at  least  a  de  facto  corporation  and  neither  its 
members  nor  persons  dealing  with  them  can  be  heard  to  deny 
collaterally  that  it  is  a  c/ejwre  corporation.  Its  legal  existence 
can  be  called  in  question  only  by  proceedings  in  the  nature  of  a 
quo  warranto  instituted  b}--  the  state.^  This  rule  applies  to  cor- 
porations organized  under  general  laws  as  well  as  to  those 
created  by  special  charter.^ 

§29.  Number  of  Incorporators.— The  statutes  generalh' prescribe 
the  minimum  number  of  persons  who  may  become  incorporators, 
and  this  varies  according  to  the  nature  and  object  of  the  corpora- 
tion. When  not  expressly  determined  it  seems  that  the  law  contem- 
plates more  than  one  incorporator.  Thus  under  an  act  providino- 
that  "any  number  of  persons  may  associate  themselves  toq-ether 
and  become  incorporated,"  one  person  cannot  form  a  corpora- 
tion and  thus  conduct  his  business  without  personal  liability.^"* 

§30.  Who  Can  Form  a  Corporation.— A  corporation  is  com- 
monly composed  of  natural  persons,  but  its  shares  may  be  held 

Wa^cr  Co  "'oT^clf'-'Te  ^'   ^''"   ^^'  ^'°'"'  ""'   ^^^^°'  ^'^  ^"-  ^^'^ '  ''<^°P'«  ^-  Monticello 

»Rccd  V.  Richmond  &c.,  R.  Co.,  50  Ind.  34-2. 

SBusenbaeh  v.  Attica  c<;:c.  Co.,  43  Ind.  265;   Hcinig  v.  Adams  c%c.  Mfg.  Co  ,  81  Kj-  300 

*Ckgrg  V.  Hamilton  &c.  Co.,  61  la.  121. 

estate  v.  Shelbyville  &c.  Co.,  41  lad.  151;  Thornton  v.  Balcom,  85  la.  198. 

6  People  V.  Cheesman,  7  Colo.  376. 

'Oregon  Railway  Co.  v.  Orcgonian  Ry.  Co.,  130  U.  S.  1,  25;  Albrii;ht  v.  Lafavette  &e 
Co..  102  Pa.  St.  411  :  liigelow  v.  Gregory.  73  III.  197.  In  New  York.  New  Jersey  and  nn 
der  the  National  Bankiiv.g  act  special  provisions  may  be  inserted.     See  Cook  I.  §  4,";  Society 

sPaulino  y.  Portugese  Ben.  Assn.  (R.I.)  41  Am.  «e  Eng.  CO.  8;  Rice  r  Bank  128 
Mass.  .^00;  East  Norway,  Szc,  Church  y.  Froislic,  37  Minn.  447;  Union  Water  Works  v 
Kean  iN.  J.  Eq.)  44  Am.  &  Eng.  C.  C.  1  3.  iju'uu       atci   «  orns  v. 

•Stout  y.  Zulick.  48  N.  J    L.  599  ;  Wood  y.  The  Wyley  Construction  Co.,  56  Conn.  87. 
10 Louisville  Banking  Co.  y.  Bisenmau  (Ky.)  21  S.  W.  Reo.  531,  1049. 
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by  a  state,  a  public  or  private  corporation,  a  partnersliip,  or  by 
persons  in  a  political  capacity.^  Any  person  capable  of  contract- 
ing may  become  an  original  shai'eholder  of  a  private  corporation,' 
and  as  the  interest  is  assignable,  it  may  be  transTerred  to  or  held 
b_v  women  and  children  or  by  persons  non  compos  mentis.  But 
the  right  of  membership  in  a  particular  corporation  may  be  lim- 
ited to  a  certain  class — as  the  members  of  a  certain  profession  or 
trade.  Corporations  are  not  "persons"  within  the  meaning  ot 
general  incorporation  laws.  The  right  of  organizing  corpora- 
tions is  conferred  upon  individuals  and  not  corporations.  ^ 
Unless  the  statute  provides  that  the  incorporators  shall  be 
residents  of  the  state,  no  such  conditions  w^ill  be  annexed,  and  the 
citizens  of  one  state  may  organize  a  corporation  under  the  laws 
of  another  state  if  they  consider  it  to  their  advantage  to  do  so.* 

B 

THE  CITIZENSHIP  OF  CORPORATIONS. 

§31.  For  "What  Purposes.— A  corporation  is  not  a  citizen  of  a 
state  within  the  meaning  of  many  of  the  provisions  of  the  con- 
stitution,^ but  where  rights  of  property  are  concerned  and  are 
sought  to  be  enforced,  it  is  treated  as  a  citizen  of  the  state  where 
it  was  created  within  the  clause  ot  the  constitution  extending  the 
judicial  power  of  the  United  States  to  controversies  between  citi- 
zens of  different  states.^  Statutes  which  apply  to  "persons" 
generally  apply  to  corporations.' 

SHAW  V.  QUINCY  MINING  CO. 

{145  U.  S.  444..     1892.) 

This  Avas  a  petition  for  :i  writ  of  mandamus  to  tlic  judges  of  the  circuit  court 
of  the  United  States  for  the  southern  district  of  New  York  to  command  them  to 
take  jurisdiction  against  the  Quincy  Mining  Company  upon  a  bill  in  equity  filed 
in  that  court  on  September  S.  1891.  by  the  petition' r,  described  in  the  bill  as  a 
citizen  of  Massachusetts,  in  behalf  of  himself  and  other  stockholders  of  the 
Quincy  Mining  Coni|jany,  against  "the  Quinc3'  Alining  Company,  a  corporation 
dulv  organized   under  the  laws  of  the  state  of  Michigan,  and  having  a  usual 

110  Co.  29  b. 

2The  -word  "person"  is  construed  to  mean  a  person  of  full  age.  In  re  Globe  &c. 
Association.  63  Hun.  (N.  Y.)  263. 

3  Denny  Hotel  Co.  v.  Schram,  6  Wash.  130. 

*Under  a  law  which  authorizes  "any  number  of  persons  not  less  than  seven"  to 
organize  a  corporation,  citizens  or  resi(!ents  of  another  state  may  or>;anize  under  the 
law.  Cent.  R.  R.  Co.  v.  Pa.  R.  Co.,  31  N.  J.  Eq.  475  ;  Humphrey  v.  Mooney,  5  Col.  282 ; 
Demorest  t.  Flack,  128  N.  Y.  205;  Lancaster  v.  Amsterdam  Imp.  Co.  (N.  Y.)  35  N.  E. 
Rep  964. 

s  Miller  v.  Dow,  94  U.  S.  444. 

SNashua  Ry.  Co.  v.  Lowell  Ry,  Co.  136  U.  S.  356;  Paul  v.  Virginia,  8  Wall.  168 ; 
Steamship  Co.  t.  Tugman,  106  U.  S.  118.  In  the  earlier  cases  it  was  held  that  the  citizen- 
fihip  o(  a  corporation  for  purposes  of  suit  was  determined  by  the  citizenship  of  its  mem- 
bers.    Hope  Ins.  Co.  v.  Boardman,  5  Cranch.  57;  Curtis  on  United  States  Courts,  p.  127. 

7 Proprietors,  &c.  v.  Inhabitants  of  Ipswich,  153  Mas':.  42,  26  N.  E.  Rep.  239;  Peoples 
V.  Utica  Ins.  Co.,  15  John.  (N.Y.  358.  See  §  30,  Supra.  For  a  collection  of  cases  see  Cook 
II,  §  700.  notes. 
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place  of  business  in  the  city,  county  and  state  of  New  York,"  and  against  certain 
individuals  described  in  the  bill  as  citizens  of  the  state  of  Ne^v  York.  Upon  that 
bill  a  subpoena  was  issued,  directed  to  the  Quincy  Mining  Company,  and,  as 
appeared  by  the  marshall's  return  thereon,  was  served  upon  it  within  the  south- 
ern district  of  New  York  by  exhibiting  to  its  secretary  the  original  subpcena  and 
leaving  with  him  a  copy.  The  Ouincy  Mining  Company  appeared  specially,  and 
moved  for  an  order  to  set  aside  the  service. 

,At  the  hearing  of  the  motion  it  appeared  that  the  Quincy  Mining  Company 
was  a  corporation  organized  for  the  purpose  of  mining  in  the  countj'  of  Hough- 
ton in  the  upper  peninsula  of  the  state  of  Michigan,  under  the  statute  of  Mich- 
igan of  May  11,  1877,  c.  113,  by  section  30  of  \Yliich  "it  shall  be  lawful  for  any 
company  associating  under  this  act  to  provide  in  the  articles  of  association  for 
having  the  business  office  of  such  company  out  of  this  state,  and  to  hold  any 
meeting  of  the  stockholders  or  board  o.  diiectors  of  such  company  at  such  office 
so  provided  for,  but  every  such  company  bavin;  its  business  office  out  of  this 
state  shall  have  an  office  for  the  transaction  of  business  within  this  state,  to  be 
also  designated  in  such  articles  of  association; "  and  that  this  company,  in  its 
articles  of  association,  did  provide  as  follows:  "  1  he  business  office  of  the  com- 
pany hereby  constituted  and  formed  shall  be  in  the  citj',  county  and  state  of 
New  York,  and  another  business  office  is  hereby  established  at  the  Quincy  mine, 
in  the  county  of  Houghton  and  state  of  Michigan." 

The  order  to  set  aside  the  service  was  granted  by  the  court,  upon  the  ground 
(as  stated  in  its  return  to  the  rule  to  show  criuse  why  the  writ  of  roa/.'Jamus 
should  not  issue)  "that  said  Quincy  Mining  Company  is  a  corporation  created 
and  existing  under  the  laws  ol  the  state  of  Michigan,  and  is  an  inhabitant  of  the 
western  district  of  Michigan  and  not  an  inhabitant  of  the  southern  district  ol 
New  York." 

Mr.  Justice  GRAY,  after  stating  the  case  as  above,  delivered  the  opinion  of  the 
court. 

The  single  question  in  this  case  is  whether  under  the  act  of  March  3,  1887,  c. 
373,  §  1,  as  corrected  by  the  act  of  August  13,  18S8.  c.  86f>,  a  corporation  incor- 
porated in  one  state  of  the  Union,  and  having  a  usual  place  of  business  in  an- 
other state  in  which  it  has  not  been  incorporatei^l,may  be  sued,  in  a  circuit  court 
of  the  United  States  held  in  the  latter  state,  by  .-  citizen  of  a  different  state. 

This  question,  upon  which  there  has  been  a  diversity  of  opinion  in  the  circuit 
courts  can  be  best  determined  by  a  review  ol  the  acts  ot  congress,  and  of  the 
decisions  of  this  court,  regarding  the  original  jurisdiction  of  the  circuit  courts 
of  the  United  States  over  suits  between  citizens  nf  different  str;tes. 

In  carr3-ing  out  the  provision  of  the  constitution  which  declares  that  the 
judicial  power  of  the  United  States  shall  extend  to  controversies  "between  citi- 
zens of  different  states,"  congress,  by  the  judiciary  act  of  September  24,  1789,  c. 
20,  §  11,  conferred  jurisdiction  on  the  circuit  court  of  suits  of  a  civil  nature,  at 
common  law  or  in  equity,  "between  a  citizen  of  the  state  where  the  suit  is 
brought  and  a  citizen  of  another  state,"  and  provided  that  "no  civil  suit  shall 
be  brought"  "against  an  inhabitant  of  the  United  States,"  "in  any  other  dis- 
trict than  that  whereof  he  is  an  inhabitant,  or  in  which  he  shall  be  found  at  the 
time  of  serving  the  writ."    1  St.  pp.  78,  79. 

The  word  "inhabitant,"  in  that  act,  was  a])i)arcnt]y  used,  not  in  any  larger 
meaning  than  "citizen,"  but  to  avoid  the  incongruity  of  speaking  of  a  citizen  of 
anything  less  than  a  state,  when  the  intention  was  to  cover  not  only  a  district 
which  included  a  whole  state,  but  also  two  districts  in  one  state,  like  the  dis- 
tricts of  Maine  and  Massachusetts  in  the  state  of  Massachusetts,  and  the  dis- 
tricts of  Virginia  and  Kentucky  in  the  state  ot  Virgin":  >,  established  by  s  ction  2 
of  the  same  act.  1  St.  p.  73.  It  was  held  by  this  court  from  the  beginning  that 
an  averment  that  a  party  resided  within  the  st  te  or  the  district  in  which  the 
suit  was  brought  was  not  sufKcient  to  support  the  jurisdiction,  because  in  the 
common  use  of  words  a  resident  might  not  be  a  citizen,  and  therefore  it  was  not 
stated  expressly  and  beyond  ambiguity  that  he  was  a  citizen  of  the  state,  whic'- 
was  the  fact  ori  which  the  jurisdiction  depended  under  the  provisions  of  the  con 
stitution  and  of  the  judiciary  act.  Bingham  v.  Cabbot,  3  Uall.  3S2;  Turner  \. 
Bank,  4  Dal).  8;  Abercrombic  v.  Dupuis,  1  Cranih,  ;?43;  Hodgson  v.Bowtrbank, 
5  Cranch,  303;  Brown  v.  Keene,  8  Pet.  112,  11").  The  same  rule  hns  been  main- 
tained to  the  present  dav,  and  has  been  held  to  be  unaffected  by  the  fourteenth 
2 
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amendment  of  the  constitution,  declaring  that  "all  persons  born  or  naturalized 
in  the  United  States,  and  subject  to  the  jurisdiction  thereof,  are  citizens  of  the 
United  States  and  of  the  state  wherein  they  reside."  Robertson  v.  Cease,  97  U. 
S.  646;  Grace  v.  American  Ins.  Co.,  109  U.  S.  278,  3  Sup.  Ct.  Rep.  207;  Timmons 
T.  Land  Co.,  139  U.  S.  378,  11  Sup.  Ct.  Rep.  585 ;  Denny  v.  Pironi,  141  U.  S.  121 
11  Sup.  Ct.  Rep.  966. 

By  the  act  of  May  4,  1858,  c.  27,  §  1,  it  was  enacted  that,  in  a  state  contain- 
ing more  than  one  district,  actions  not  local  should  "be  brought  in  the  district 
in  which  the  deiiendant  resides,"  or  "if  there  be  two  or  more  defendants  residing 
in  different  districts  in  the  same  state,"  then  in  either  district.  11  St.  p.  272. 
The  whole  pitrport  and  effect  of  that  act  was  not  to  enlarge,  but  to  restrict  and 
distribute,  jurisdiction.  It  applied  only  to  a  state  containing  two  or  more 
districts,  and  directed  suits  against  citizens  of  such  a  state  to  be  brought  in  that 
district  thereof  in  which  they  or  either  of  them  resided.  It  did  not  subject 
defendants  to  any  new  liability  to  be  stied  out  of  the  state  of  which  they  were 
citizens,  but  simply  prescribed  in  which  district  of  that  state  they  might  be  sued. 

These  provisions  of  the  acts  oi  1789  and  1858  were  substantially  re-enacted 
in  sections  739  and  740  of  the  Revised  Statutes. 

The  act  of  March  3,  1875,  c.  137,  §  1,  after  giving  the  circuit  courts  juris- 
diction of  suits  "in  which  there  shall  be  a  controversy  between  citizens  of  differ- 
ent states,"  and  enlarging  their  jurisdiction  in  other  respects,  substantially  re- 
enacted  the  corresponding  provision  of  the  act  of  1789,  by  providing  that  no 
civil  suit  should  be  brought  "against  any  person"  "in  any  other  district  than 
that  whereof  he  is  an  inliabitant,  or  in  which  he  shall  be  found  "  at  the  time  of 
service,  with  certain  exceptions,  not  affecting  the  matter  now  under  consider- 
ation.   18  St.  p.  470. 

The  act  of  1887,  both  in  its  original  form  and  as  corrected  in  1888,  re-enacts 
the  rule  that  no  civil  suit  shall  be  brought  against  any  person  in  any  other  dis  - 
trict  than  that  whereof  he  is  an  inhabitant,  but  omits  the  clause  allowing  a 
defendant  to  be  sued  in  the  district  where  he  is  found,  and  adds  this  clause: 
"But  where  the  jurisdiction  is  founded  only  on  the  fact  that  the  action  is 
between  citizens  of  different  states,  suit  shall  be  brought  only  in  the  district  of 
the  residence  of  either  the  plaintiff  or  the  defendant."  24  St.  p.  552:  25  St.  p. 
434.  As  has  been  adjudged  by  this  court,  the  last  clause  is  by  way  of  proviso  to 
the  next  preceding  clause,  which  forbids  any  suit  to  be  brought  in  any  other 
■  listrict  than  that  whereof  the  defendant  is  an  inhabitant;  and  the  effect  is  that, 
"where  the  jurisdiction  is  founded  upon  any  of  the  causes  mentioned  in  this 
section,  except  the  citizenship  of  the  parties,  it  must  be  brought  in  the  district 
of  which  the  defendant  is  an  inhabitant;  but  where  the  jurisdiction  is  founded 
solely  upon  the  fact  that  the  parties  are  citizens  of  different  states,  the  suit  may 
be  brought  in  the  district  in  which  either  the  plaintiff  or  the  defendant  resides." 
McCormick  Co.  v.  Walthers.  134  U.  S.  41,  43,  10  Sup.  Ct.  Rep.  485.  And  the 
general  object  of  this  act,  as  appears  upon  its  face,  and  as  has  been  often 
declared  by  this  court,  is  to  contract,  not  to  enlarge,  the  jurisdiction  of  the 
circuit  courts  of  the  United  States.  Smith  v.  Lyon,  133  U.  S."  315,  320,  10  Sup. 
Ct  Rep.  303;  In  re  Pennsvlvania  Co.  137  U.  S.  451,  454,  11  Sup.  Ct.  Rep.  141; 
Fisk  V.  H-narie.  142  U.  S.  459.  467,  12  Sup.  Ct.  Rep.  207. 

As  to  natural  persons,  therefore,  it  cannot  be  doubted  that  the  effect  of  this 
act.  read  in  the  light  of  earlier  acts  upon  the  same  subject  and  of  the  judicial  con- 
struction thereof,  is  that  the  phrase  "district  of  the  residence  of"  a  person  is 
equivalent  to  "district  whereof  he  is  an  inhabitant,"  and  cannot  be  construed  as 
givinc  jurisdiction,  by  reason  of  citizenship,  to  a  circuit  court  held  in  a  state  of 
which  neither  party  is  a  citizen,  but,  on  the  contrary  restricts  the  jurisdiction  to 
the  district  in  which  one  of  the  parties  resides  within  the  state  of  which  he  is  a 
citizen;  and  that  this  act,  therefor,  having  taken  away  the  alternative,  per- 
mitted in  the  earlier  acts,  of  suing  a  person  in  the  district  'in  which  he  shall  be 
found,"  requires  any  suit,  the  jurisdiction  of  w^hich  is  founded  only  on  its  being 
between  citizens  of  different  states,  to  be  brought  in  the  state  of  which  one  is  a 
citizen,  and  in  the  district  therein  of  which  he  is  an  inhabitant  and  resident. 

In  the  case  of  a  corporation,  the  reasons  are,  to  say  the  least,  quite  as  strong 
for  holding  that  it  can  sue  and  be  sued  only  in  the  state  and  district  in  which  it 
has  been  incorporated,  or  in  the  state  of  which  the  other  party  is  a  citizen. 
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In  Bank  v.  Earlc,  13  Pet.  519.  5S8,  Chief  Justice  Taney  said :  "  It  is  very  true 
that  a  corporation  ciui  have  no  legal  existence  out  of  the  boundaries  of  tiie  sov- 
ereignty by  which  it  is  created.  It  exists  only  in  contemiilation  of  law,  and  by 
force  of  the  law;  and  where  that  law  ceases  to  operate,  and  is  no  longer  obliga- 
tory, the  corporation  can  have  no  existence.  It  must  dwell  in  the  place  of  its 
creation,  and  cannot  migrate  to  another  sovereignty.  But,  although  it  must 
live  and  have  its  being  in  that  state  only,  yet  it  docs  not  by  any  means  follow 
that  its  existence  there  will  not  be  recognized  in  other  places;  and  its  residence 
in  one  state  creates  no  insuperable  objection  to  its  power  of  contracting  in  an- 
other." 

Tliis  statement  has  been  often  reaffirmed  by  this  court,  with  some  change  of 
phrase,  but  always  retaining  the  idea  that  the  legal  existence,  the  home,  the 
domicile,  the  habitat,  the  residence,  the  citizenship  of  the  corporation  can  only 
be  in  the  state  by  which  it  was  created,  although  it  may  do  business  in  other 
states  whose  laws  permit  it. 

In  Insurance  Co.  v.  French.  18  How.  404,  in  which  an  Indiana  corporation 
was  sued  in  Indiana  upon  a  judgment  recovered  in  an  action  against  it  in  a  state 
court  of  Ohio  upon  a  contract  made  in  that  state,  this  court,  speaking  by  Mr. 
Justice  Curtis,  and  referring  to  Bank  v.  Earle,  said:  "This  corporation,  exist 
ing  only  b_v  virtue  of  a  law  of  Indiana,  cannot  be  deemed  to  pass  personally  be- 
yond the  limits  of  that  state;''  and  held  that  it  was  bound  by  the  judgment, 
because  it  had  been  itllowed  by  the  state  of  Ohio  to  make  contracts  in  that  state 
only  upon  the  reasonable  and  lawful  condition  of  its  agent,  residing  and  making 
contracts  there,  being  deemed  its  agent  to  receive  ser^'ice  of  process  in  suits  upon 
such  contracts;  and  therefore  that  such  a  judgment,  recovered  after  sucli  a 
notice,  was  ' '  as  valid  as  if  the  corporation  had  had  its  habitat  within  the  state," 
18  How.  407,408. 

".\  corporation,"  said  Chief  Justice  Waite,  "created  b^' and  organized  under 
the  laws  of  a  particular  state,  and  having  its  principal  office  there,  is,  under  the 
constitution  and  laws,  for  the  purpose  of  suing  and  being  sued,  a  citizen  of  that 
state."  "  By  doing  business  away  from  their  legal  residence  the3^  do  not  change 
their  citizenship,  but  simply  extend  the  field  of  their  operations.  They  reside  at 
home,  but  do  business  abroad."  Railroad  Co.  v.  Koontz,  104  U.  S."  5,  11,  12. 
See,  also,  Paul  V.  Virginia.  8  Wall.  168,181;  Railroad  Co.  v.  Harris,  12  Wall. 
65,  .SI;  St.  Clair  V.  Cox,  106.  U.  5.  350,  354,  356,  1  Sup.  Ct.  Rep.  354;  Railway 
Co.  V.  Gel  hard,  109  U.  S.  527,  537,  3  Sup.  Ct.  Rep.  363. 

The  same  doctrine  has  been  constantly  maintained  by  this  court  in  applying 
to  corporations  the  judiciary  acts  conferring  on  the  circtjit  courts  of  the  United 
States  jurisdiction  of  suits  between  citizens  of  diflerent  states. 

Those  acts  have  never  named  corporations;  and  for  half  a  century  after  the 
passage  of  the  first  act  corporations  were  allowed  to  sue  and  be  sued  in  the  cir- 
cuit courts  onlv  w^hcn  all  the  members  ol  the  corporation  were,  and  were  alleged 
to  be,  citizens  of  the  state  which  created  the  corporation.  Bank  v.  Deveaux,  5 
Cranch,  61 ;  Insurance  Co.  v.  Boardman,  Id.  57 ;  Sullivan  v.  Steamboat  Co.,  6 
Wheat.  450;  Breithaupt  v.  Bank,  1  Pet.  238;  Bank  v.  Slocomb.  14  Pet.  60. 

But  in  Railroad  Co.  V.  Letson,  in  1844,  it  was  adjudged,  upon  great  con- 
sideration, that  it  is  sufficient  to  sustain  the  jurisdiction  that  the  corporation  is 
created  by  a  different  state  from  that  of  which  the  opposite  party  is  a  citizen; 
and  Mr.  Justice  Waj-ne  stated  that  the  court  rested  its  judgment  upon  the 
ground  "that  a  corporation  created  by  and  doing  business  in  a  particular  state 
is  to  be  deemed  to  all  intents  and  purposes  as  a  ])erson,  although  an  artificial 
person,  an  inhabitant  of  the  same  state,  for  the  purposes  of  its  incorpor.ation. 
capable  of  being  treated  as  a  citizen  of  that  state,  as  much  as  a  natural  person," 
and  "is  substantially,  within  the  meaning  of  the  law,  a  citizen  of  the  state 
which  created  it,  and  where  its  business  is  done,  for  all  the  purposes  of  suing 
and  being  sued."  2  How.  497,  558.  And  it  has  ever  since  been  treated  as 
settled  that  for  these  purposes  the  members  of  a  corporate  body  must  be  con- 
clusively presumed  to  be  citizens  of  the  state  in  which  the  corporation  is  domi- 
ciled. Marsh.-dl  v.  Railroad  Co.,  16  How.  314,  328;  Drawbridge  Co.  v. 
Shepherd,  20  How.  227,  233;  Railroad  Co.  v.  Wheeler,  1  Black,  286,  296; 
Muller  V.  Dows,  94  U.  S.  444;  Steamship  Co.  v.  Tusrman,  106  U.  S.  118,  121, 
1  Sup.  Ct.  Rep.  58;  Railroad  Co.  v.  Alabama,  107  U.  S.  581,  585,  2  Sup. 
Ct.  Rep.  432. 
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In  Insurance  Co.  v.  Francis  it  was  held  that  the  act  of  March  2,  1867,  c. 
196,  (14  St.  p.  55S;  Rev.  St.  §  639.  cl.  3,)  authorizing  the  removal  into  the 
courts  ot  the  United  States  of  suits  "between  a  citizen  of  the  state  in  which  the 
suit  is  brought  and  a  citizen  of  another  state,"  did  not  warrant  the  removal  of 
an  action  brought  in  a  court  of  the  state  of  Missi-  sippi,  in  which  the  plaintiff,  a 
citizen  of  Illinois  alleged  that  the  defendant  was  a  corporation  created  by  the 
laws  of  New  York  located  and  doing  business  in  Mississippi  under  its  laws; 
and  Mr.  Justice  Davis,  in  delivering  judgment  said:  "This,  in  legal  effect,  is  an 
averment  that  the  defendant  was  a  citizen  of  New  York,  because  a  corporation 
can  have  no  legal  existence  outside  of  the  sovereignty  by  which  it  was  created. 
Its  place  of  residence  is  there  and  can  be  nowhere  else.  Unlike  a  natural  person 
it  cannot  change  its  domicile  at  will  and  although  it  may  be  permitted  to 
transact  business  where  its  charter  docs  not  operate,  it  cannot  on  that  account 
acquire  a  residence  there."    11  Wall,  210,  216. 

In  Ex  parte  Schollenberger,  96  U.  S.  369,  377,  Chief  Justice  Waite  said:  "A 
corporation  cannot  change  its  residence  or  its  citizenship.  It  can  have  its  legal 
home  onl\- at  the  place  where  it  is  located  by  or  under  the  authority  of  its 
charter;  but  it  may  b3'  its  agents  transact  business  anywhere,  unless  prohibited 
b}-  its  charter,  or  excluded  by  local  laws."  The  jurisdiction  of  the  circuit  court 
in  that  case,  as  well  as  in  Insurance  Co.  v.  Wood  worth.  Ill  U.  S.  138,  146,  4 
Sup.  Ct.  Rep.  364,  was  maintained  upon  the  ground  that  the  defendant  corpor- 
ation, though  incorporated  in  another  state,  yet,  by  reason  of  doing  business  in 
the  state  in  which  the  suit  was  brought,  and  having  appointed  an  agent  there 
as  required  by  itslaws,  upon  whom  process  against  the  company  might  be  served, 
was  found  in  that  state,  within  the  meaning  of  the  act  of  March  3,  1875,  c.  137, 
§  1,  then  in  force,  and  hereinbefore  cited. 

The  statute  now  in  question,  as  already  observed,  has  repealed  the  permis- 
sion to  sue  a  defendant  in  a  district  in  which  he  is  found,  and  has  peremptorily 
enacted  that,  "where  the  jurisdiction  is  founded  only  on  the  fact  that  the  action 
is  between  citizens  of  different  states,  suit  shall  be  brought  only  in  the  district  of 
the  residence  of  either  the  plaiotiffor  the  defendant,"  In  a  case  between  natural 
persons,  as  has  been  seen,  this  clause  does  not  allow  the  suit  to  be  brought  in  a 
state  of  which  neither  is  a  citizen.  If  congress,  in  framing  this  clause,  did  not 
have  corporations  in  mind,  there  is  no  re.ison  for  giving  the  clause  a  looser  and 
broader  construction  as  to  artificial  persons  who  were  not  contemplated  than 
as  to  natural  persons  who  were.  If,  as  it  is  more  reasonable  to  suppose,  con- 
gress did  have  corporations  in  mind,  it  must  be  presumed  also  to  have  had  in 
mind  the  law,  as  long  and  uniformly  declared  by  this  court,  that  within  the 
meaning  of  the  previous  acts  of  congress  giving  jurisdiction  of  suits  between 
citizens  of  different  states,  a  corporation  could  not  be  considered  a  citizen  or  a 
resident  of  a  state  in  which  it  had  not  been  incorporntecl. 

The  Ouincv  Mining  Comp'iny,  a  corporation  of  Michigan,  ha-^ing  appeared 
special]  V  for  the  purpose  of  taking  the  objection  that  it  could  not  be  sued  in  the 
southern  discrict  of  New  York  by  a  citizen  of  another  state,  there  can  be  no 
question  of  waiver,  such  as  has  been  rcco^rnized  where  a  defendant  has  appeared 
generally  in  a  suit  between  citizens  of  different  states,  brought  in  the  wrong 
district,  Gracie  v.  Palmer,  8  Wheat,  699;  Railway  Co.  v.  McBride,  141  U.  S. 
127.  131,  11  Sup.  Ct.  Rep.  982,  and  cases  cited. 

This  case  docs  not  present  the  question  what  may  be  the  rule  in  suits  against 
an  alien  or  a  foreign  corporation,  which  may  be  governed  by  different  considera- 
tions. Nor  does  it  affect  cases  in  admiralty,  for  those  have  been  adjudged  not  to 
be  within  the  scope  of  the  statute.  In  re  Louisville  Underwriters,  134  U.  S.  488, 
10  Sup.  Ct.  Rep.  587. 

All  that  is  now  decided  is  that  under  the  existing  act  of  congress  a  corpora- 
tion, incorporated  in  one  state  only,  cannot  be  compelled  to  answer,  in  a  circuit 
court  of  the  United  States  held  in  another  state  in  which  it  has  a  usual  place  of 
business,  to  a  civil  suit  at  law  or  in  equity,  brought  by  a  citizen  of  a  different 
state. 

Writ  of  rnanrJamus   denied. 

Mr.  Justice  Harlan  dissented. 
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CHAPTER   III. 
Corporations  Existing-  Without  Legal  Right. 

§  32.  Definition.— We  have  already  found  that  there  cannot  be  a 
legal  corporation  without  the  consent  of  the  state,  but  a  corpo- 
ration is  a  fact,  and  maj'  exist  in  fact,  although  its  existence 
is  contrary  to  law.  Individuals  may  form  a  corporation  without 
the  consent  of  the  state,  engage  in  business  and  make  con- 
tracts in  the  corporate  name  and,  under  certain  circumstances, 
the  power  of  the  state  may  be  invoked  to  enforce  such  contracts. 
Such  a  bod^^is  called  a  corporation  cfe/acto,  as  distinguished  from 
a  corporation  de  jure,  which  exists  of  legal  right.  A  corporation 
in  fact  exists,  and  not  a  mere  phantom  of  the  law  supported  by 
the  doctrine  of  estoppel.^ 

§33.  Necessary  to  Constitute.— As  a  corporation  de  facto  is 
not  a  mere  figment  of  the  legal  imagination,  its  existence  must 
be  the  result  of  certain  conditions  brought  about  by  its  incorpo- 
rators. While  the  decisions  are  not  entirely  clear,  it  appears  that 
three  things  must  exist  before  there  can  be  a  corporation  de  facto. 

(a)  Capacity  to  become  a  corporation  de  Jure.'  That  is,  there 
must  be  a  charter  or  law  under  which  a  corporation  with  the 
powers  assumed  might  lawfully  be  created,^ 

(b)  A  good  faith  attempt  to  form  a  corporation  tinder  a  gen- 
ercil  statute,*  or  the  acceptance  of  a  proffered  charter.^ 

iSociety  Pertin  v.  Cleveland, 43  Ohio  St. 4-81, 12  Am.&  Eng.  C.  C.4-0,44.  Corporations 
by  pnscription  are  said  to  be  corporations  de  facto.  Scersburgh  Turnpike  Co.  v.  Cutler, 6 
yt.  315.  In  Martin  v.  Deetz  (Cal. )  36  Pac.  Rep.  369,  the  Court  said  :  "Umler  our  system  of 
incorporation  through  general  laws,  a  corporation  de  jure  is  an  artificial  body  created  by 
operation  of  law  upon  the  execution,  filing,  and  certilication  of  certain  ^vri"tten  instru- 
ments l)y  persons  desirous  of  incorporating,  atid  certain  pviblic  officers,  in  accordance 
with  the  provisions  of  such  general  laws.  When  these  instruments  are  executed,  filed 
atid  certified  as  required,  the  corporation,  eo  instantc,  comes  into  legal  existence.  Its 
cotpor.ite  life  is  then  complete,  without  any  lurther  act  or  user;  and  it  can  be  de- 
stroyed only  by  some  subsequent  act  of  forfeiture.  The  corporation  is  then  regularly 
formed.  But  this  result  can  be  accomplished  only  by  compliance  with  the  prerequisites  of 
the  statute.  It  may  be  conceded  that  a  substantial  compliance  is  sufficient;  but  it  is  clear 
that  a  necessary  prerequisite  cannot  be  oniitti  d." 

A  de  Jure  corporation  is  one  whose  right  to  exercise  a  corporate  function  would  prove 
invulnerable  if  assailed  bv  the  state  in  quo  wnrranto  proceedings.  Capps  v.  Hastings 
Prospecting   Co.    (Neb.)  58  N    W.  Rep.  9.-.6  (1S94). 

3  Evenson  V.  Ellington,  67  Wis.  634;    Dobson  v.Simington,  86  N.  C.  493.  i 

SJohuson  V.  Corser,  34  Minn.  35.^;  Miama  Powder  Co.  v.  Hotchl<iss,  17  111.  App.  622 
Hasselman  v.  II.  S.  Mfg.  Co.  97  Ind.  365;  Stant  v.  Zulick.  48  N.  J.  L.  599;  BIr.ck  River 
R.  Co.  V.  Clark.  25  N.  Y.  208  ;  Abbott  v.  Otnulia  Smelting  Co.  4  Neb.  410;  Societv  Perun 
v.  Cleveland,  43  Ohio  St.  481;  Eaton  v.  Walker,  76  Mich.  579;  s  c.  44  Am.  &  Eng.  u.  c. 
310  and  note. 

♦Williamson  v.  Kokoma  B.&  L.  Ass'u.89  Ind.  339,  4  Am.  &  Eng.  C.C.I  72;  Hasselman 
T.  U.  S.  Mfg.  Co.  97  Ind.  3e55  ;  Venable  v.  Ebenezcr  Baptist  Church,  25  Kan.  77;  Pope  v 
Capitol  Hnnk,  20  Kan.  440;  Atty.  Gen.  v.  Stevens,  1  N.J.  Eq.  369;  Merryman  v.  Mag> 
veny,  12  Heisk.  (Tcnn.)  49  1-. 

«  l>ewitt  V.  Hastings,  69  N.  Y.  518. 
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(c)  User  of  tlie  right  claimed  to  be  conferred  by  the  charter  or 
law  tinder  which  the  organization  was  attempted.^  The  acts  re- 
lied upon  to  show  user  must  be  in  their  nature  corporate  acts  and 
not  the  mere  acts  of  individuals,  which  are  not  inconsistent  with 
an  unincorporated  society.^  Where  these  conditions  exist  there 
is  a  corporation  de  facto,  although  there  has  been  a  failure  to 
comply  with  all  of  the  requirements  of  the  law,  such  as  a  failure 
to  file  a  certificate  in  the  county  clerk's  office,^  an  ommission  to 
state  the  principal  place  of  business,*  an  error  in  the  acknowledg- 
ment of  the  articles  of  incorporation,®  or  the  filing  of  the  articles 
with  the  wrong  party  or  in  the  wrong  office.® 

§34.  Violation  of  Prohibitory  Laws.— If  we  assume  that  there 
can  not  be  a  corporation  de  facto  unless  there  is  a  valid  enabling 
act  back  of  the  attempted  incorporation,  it  follows  that  no 
corporation  de  facto  can  be  organized  under  an  unconstitu- 
tional statute  or  contrary  to  an  express  constitutional  prohibi- 
bition.  This  would  be  true  were  it  not  for  the  doctrine  of  estop- 
pel, which  may  be  invoked  to  prevent  the  doing  of  an  act  of 
injustice  or  injury  to  an  innocent  party.  A  body  may  thus 
be  recognized  as  a  corporation  de  facto  when  the  interests  of 
third  persons  are  involved,  when  it  would  not  be  so  recognized  as 
between  its  members.  But  w^hen  a  corporation  is  organized  in 
direct  violation,  not  onl}^  of  the  common  law  prohibition,  but 
also  of  prohibitory  constitutional  or  statutory  provisions,  it  will 
not  as  a  rule  be  recognized  by  the  courts  for  the  purpose  of  en- 
forcing rights  founded  upon  such  illegal  incorporations.' 

§35.  Under  Unconstitutional  Statute— An  unconstitutional  act 
of  the  legislature  is  not  a  law%  and  the  legal  status  of  a  corpora- 
tion organized  under  the  authority  assumed  to  be  granted  by 
such  an  act  is  the  same  as  one  formed  when  there  is  no     law. 

§  36.  Estoppel.— The  general  principles  above  stated  relate  to 
corporations  de  facto,  the  existence  of  which  may  be  questioned 
by  private  individuals,  unless  they  are  estopped  b}^  their  conduct. 
As  we  have  alread3'  seen,  no  one  but  the  state  can  question  the 
existence  of  a  corporation  de  jure.   It  follows  that  it  is  sufficient, 

iMiama  Powder  Co.  v.  Hotchkiss,  17  111.  App.  622;  M.  E.  Union  Church  t.  Pickett  19 
N.  Y.  482,  and  cases  cited  supra;    Martin  v.  Deetz  (Cal.),  36  Pac.  Rep.  369. 

zpredenberg  t.  Lyon  Lake  M.  E.  Church,  37  Mich.  76;  De  Witt  v.  Hastings,  40  N.  Y. 
Sup.  Ct.  463.  The  mere  fact  of  using  a  corporate  rame  does  not  make  a  corporation  de 
facto.     Bash  v.  Culver  Gold  Mining  Co.  (Wash.),  34  Pac.  Rep.  462. 

SDewitt  V.  Hastings,  4Ci  N.  J.  L.   463. 

*  Spring  Valley  W.  Works  V.  San  Francisco,  22  Cal.  440. 

BDannebroge  Mining  Co.  v.  Ailment,  26  Cal.  286. 

«HHiison  V.  Green  Hill  Seminary,  113  111.  618;  Bakcrfield  Ass'n.  v.  Chester,  55  Cal.  98. 
For  further  illustrations  sec  McFarlan  v.  Triton  Ins.  Co..  4  Denio392;  Wal'wrorth  v. 
Brackett,  98  Mass.  98;  Douglass  Co.  v.  Eolles,  94  N.  C.  104;  Wilcox  v.  Toledo,  &c.,  R. 
Co.,  43  Mich.  584;  Thompson  v.  Candor,  60  111.247;  Washinpton  College  v.  Duke,  14 
la.  14.;  Foster  t.  Moulton,  35  Minn.,  458;  State  v.  Steele,  37  Minn.  428;  State  v. 
Critchett,  37  Minn.  13;  Bushnell  v.  Consolidaied  Ice  Co..  138  111.  67,  37  Am.  &  Eng.  C. 
C.  y.Z,  and  note;    Snyder's  Sons  Co.  v.  Troy,  91  Ala.  224,  36  Am.  &  Eng.  C.  C.  692. 

T  Building  &  Loan  Ass'n.  v.  Chamberlain  (S.  Dak.),  56  N.  W.  Rep.  897,  44  Am.  &  Eng. 
C.  C.49.  (1893.) 
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as  a  general  rule,  to  enable  a  corporation  to  enforce  obligations 
due  it  to  show  that  it  is  a  corporation  de  facto,  as  persons  who 
have  dealt  with  it  are  not  entitled  to  raise  the  question  of  its 
legal  existence  under  any  circumstances,  and  may  be  estopped 
from  denying  that  it  is  a  corporation  de  facto. 

(a)  The  General  Rule :  Persons  who  transact  business  or  as- 
sume contractual  relations  with  what  purports  to  be  a  corpora- 
tion are,  equally  with  the  corporation,  estopped  to  deny  the 
validity  of  the  incorporation  in  actions  brought  to  enforce  liabil- 
ities growing  out  of  such  transactions/ 

The  rule  is  well  established  that  a  party  who  has  contracted 
with  a  corporation  de  facto,  as  such,  cannot  be  permitted  after 
having  received  the  l^enefits  of  his  contract,  to  allege  an}--  delects 
in  the  organization  of  such  corporation,  effecting  its  capacity  to 
enforce  such  contract;  but  all  such  olijections  if  valid,  are  avail- 
able only  on  behalf  of  the  sovereign  power  of  the  state.'^ 

(b)  In  Actions  to  Enforce  Stock  Subscriptions  for  Benefit  of 
Creditors. — In  an  action  to  enforce  a  subscription  to  the  capital 
stock  of  a  corporation  for  the  benefit  of  the  creditors  of  the  corpo- 
ration, the  subscriber  is  estopped  by  the  act  of  subscribing  from 
asserting  that  the  corporation  was  not  regularly  and  legally 
incorporated.^ 

(c)  In  actions  by  the  Corporation. — As  between  the  sub- 
scriber and  the  corporation  the  rule  as  stated  by  Judge  Cooley, 
is  that  ''where  there  is  a  corporation  de  facto,  with  no  want  of 
legislative  power  to  its  due  and  legal  existence;  where  it  is  pro- 
ceeding in  the  performance  of  corporate  functions,  and  the  pub- 
lic are  dealing  with  it  on  the  supposition  that  it  is  what  it  pro- 
fesses to  be;  and  the  questions  suggested  are  only  whether  there 
has  been  exact  regularity'  and  strict  compliance  with  the  provis- 
ions of  the  law  relating  to  incorporations,  it  is  plainly  a  dictate 
alike  of  justice  and  of  public  policy,  that,  in  controversy  between 
the  de  facto  corporation  and  those  who  have  entered  into  con- 

iln  Casey  t.  Galli,  94.  U.  S.  680,  the  Court  said:  "Where  a  shareholder  of  a  corpora- 
tion is  called  upon  to  respond  to  a  liability  as  such,  and  where  a  partj-  has  contracted 
with  a  corporation,  and  is  sued  upon  the  contract,  neither  is  permitted  to  deny  the  eiist- 
ence,  or  the  legal  validity  of  such  corporation.  To  hold  otherwise  would  be  contrary  to 
the  plainest  principles  of  reason  and  of  pood  faith,  and  involve  a  mockery  of  justice. 
Parties  must  take  the  consequences  of  the  position  they  assume.  They  are  estopped  to 
deny  the  re  ility  of  the  state  of  tliincs  which  they  had  made  appear  "to  exist,  and  upon 
which  others  have  been  led  to  relj'.  Sound  ethics  require  that  the  apparent,  in  its  effects 
and  consequences,  should  be  as  il  it  were  real,  and  the  law  properly  so  regards  it." 

3  Building  &  L.  Ass'n.  v.  Chamberlain  (S.  nak.).56  N.  W.  Rep..  897.  44-.\m.  &  Eni^-  C.C.+9 
(1893) ;  Weinman  v.WilkinsburgR.Co. ,11 8  Pa.  St.  192;  Granger  v.Clark,67Cal.634;Stofflet 
V.  Strome  (Mich.),  59  N.  W.  Rep.  HI;  St.  Paul  Land  Co.  v.  Dayton,  42  .Minn.  73;  Minn. 
Gas  Co.  V.  Denslow,  46  Minn.  171  ;  Schcufler  v.  Grand  Lodge,  4.5  Minn.  256;  Columbia 
Electric  Co.  V.  Dix'in,  46  Minn.  463;  Ferine  v.  Grand  Lodge  of  .Minn.,  48  Minn.  S2.  See 
St.  Louis  V.  Hennessy,  11  Mo.  App.  555;  Mann  v.  WUliams.  1+3  Mass.  394;  Ini'ependent 
Order  &c.  v  Pavne.  145  Ma-;s.  20;  Commercial  Bank  v.  PfeifTer  108  N.  Y.  242;  Bates  ▼. 
Wilson,  14  Colo.  140;    People  v.  Board  of  Trustees.  Ill  111.  171. 

3Hickling  v.  Wilson,  104  III.  54;  Wheelock  v.  Kost  77  111.  296;  Casey  v.  G.nlli.  94  U. 
S.  673;  ITpon  v.  Ilansbrough,  3  Biss  (C.  C.)  317;  Hamilton  v.  Clarion  &c,  R.  Co.,  144 
Pa.  St.  34,  23  Atl.  Rep.  53;  Thompson  v.  Reno  s^nv.  Bank,  19  Ncv.,  103,  7  Pac.  Rep.  68; 
Eaton  v.  Aspinwall,  19  N.  Y.  119;  American  Hotncsiead  Co.  v.  Linigan,  (La.),  15  So. 
Rep.  369. 
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tract  relations  with  it,  as  corporators  or  otherwise,  such  quest- 
ions should  not  be  suffered  to  be  raised."^  Thus  a  subscriber 
who  has  participated  in  the  incorporation  cannot  den}-  incorpor- 
ation when  sued  on  a  promissory  note  given  as  part  payment  for 
the  stock.^ 

(d)  Subscriptions  in  contemplation  of  incorporation. — When 
the  contract  of  subscription  is  made  before  and  in  contemplation 
of  incorporation,  and  there  is  no  subsequent  acquiescence,  the 
subscriber  may  insist  upon  a  legal  corporation  and  may  defend 
an  action  upon  his  subscription  by  showing  that  there  was  no 
legal  incorporation.^ 

(e)  Unconstitutionality  of  Enabling-  Act. — Persons  who  aid  in 
organizing  a  corporation,  subscribe  lor  its  stock  and  induce  oth- 
ers to  transact  business  with  the  corporation  on  the  faith  of  its 
being:  legally  incorporated  are  estopped  from  alleging  that  the  law 
under  which  the  corporation  was  organized  is  unconstitutional.* 

(f)  Acts  of  acquiescence. — A  member  of  a  corporation  is  es- 
topped to  dem' liability  to  the  corporation  when  he  has  acquiesced 
in  the  illegal  or  irregular  acts.  Thus  if  he  has  acted  as  a  director,  at- 
tended stockholders  meetings,  paid  calls,  or  done  any  other  act 
indicating  acquiescence,  he  cannot  be  heard  to  saj^  that  the  incor- 
poration was  illegal  when  it  is  sought  to  hold  him  liable  for  his 
acts  as  a  member.^ 

§  37.  Powers  of  De  Facto  Corporations.— A  corporation  de  facto 
may  do  such  acts  as  it  might  lawfully  perform  if  it  was  a  corpor- 
ation de  jure.^     There  are  decisions  to  the  effect  that  although 

iSwortwout  V.  Micll.  Air  Line  R.  Co.,  24  Mich.  389;  Wadesboro  Cotton  Mills  Co.,  v. 
Bnms,  (N.  C.)  19  S.  E.  Rep.  238.  Mr.  Cook  (§  185)  cites  this  as  the  general 
rule  with  the  retnark  that  it  "doubtless  is  the  law  of  the  land,  although  a 
carefully  considered  case  in  Missouri  held  to  the  contrary,  and  allowed  a  subscriber  who 
had  not  done  more  than  merely  subscribe  to  set  up  this  defense  against  the  corporation, 
no  creditors  rights  being  involved."    Kansas  City  Hotel  Co.  v.  Hunt,  57  Mo.  126  (1874-)* 

2  Minn.  Gas.  Light  Econ.  Co.  v.  Denslow,  46  Minn.  171;  Altman  v.  Walker,  40 
Kan.  195. 

8 Cook  I,  §  186;  Morav.-etz,  I,  §  67;  Columbia  Electric  Co.  v.  Dixon,  46  Minn.  463; 
Scloss  V.  Mont.  Transfer  Co.,  87  Ala.  411 ;  Dorris  v.  Sweeney,  60  N.  Y.  463  ;  Rikhofif  v. 
Brown  M.  Co.,  68  Ind  388 ;  Mining  Co.  v.  Herkimer,  46  Ind.  3  42;  Richmond  Factory 
Ass'n.  V.  Clarke,  61  Me.  351;  Ta^gart  v.  Western  Md.  R.  Co.,  24  Md.  563;  Capps  t. 
Hastings  Prospecting  Co.  fNeb.),  58  N.  W.  Rep.  956  (1894).  But  see  Smith  v.  Gillen 
52  Ark.,  442,  12  S   W.  Rep.  1073.  , 

4.  Building  &  L.  Ass'n.  v.  Chamberlain  (S.  Dak.),  56  N.  W.  Rep.  897;  Wright  v.  Lee  (S. 
Dak.)55  N.  W. Rep., 931,  Frcelan'l  v.  Ins.  Co.,  94  Pa.  St. 504;  Dowv.N.ipier,  91  111.  44;  Irri- 
gation Co.  v.  Warner,  72  Cal.379;  St. Louis  v.  Shields,  62  Mo. 247;  McCarthy  v.  Lavasche, 
89  111.  270;  Morav.'etz  II,  §  7.59.  In  Building  &  L.  Ass'n.  v.  Chamberlain,  supra,  the 
Court  said:  "The  rule  in  .Michigan  appears  to  be  difiere  t,  and  w^hen  a  corporation  is 
org.'inized  under  a  void  act  of  the  legislature,  the  Courts  will  not  recognize  the  corpora- 
tion for  the  pumose  of  enforcing  a  contract  made  by  it  or  \\ith  it  The  cases  w^hich  have 
been  decided  by  the  Supr..ine  Court  of  that  state  in  "which  the  question  arose,  viz:  State 
V.  How,  1  Mich.  ."1  2;  Green  v.  Graves,  1  Doug.  (Mich.)  351  ;  Hurlbut  v.  Britain,  2  Doug. 
(Mich.)  191;  Burton  v.  Schildbach,  45  Mich.  504  ;  Max  v.  Association,  30  Mich.  511  — 
were  cases  where  the  corporations  appear  to  have  been  forme'!  forillegal  purposes,  namely, 
to  violate  laws  ag-'inst  unauthorizc'l  bankinar,  as  well  as  without  constitutional  legisla- 
tive authority.  But  that  court  seems  to  have  receded  some-.'  hat  from  this  position  in  the 
later  case  of  Manufac.uring  Co.  v.  Runne'ls,  55  Mich.,  130,  20  N.  W.  Kep.  823." 

sSwortwout  V.  Mich.  Air  Line  R.  R.  Co.,  24  Mich.  389;  Home  Stock  Ins  v.  Shear- 
wood,  72  Mo.  460 ;  .\1ta  iow  v.  Grey,  30  Me.  547  ;  Kan.  Citv  Hotel  Co.  v  Hunt,  57  Mo. 
126;  Intermountain  Pub.  Co.  V.Jack,  5  Mont.  568;  AppktonMut.  F.  Ins.  Co.  v.  Jesser, 
87  Mass.  446  ;    Central  K.  &  M.  Ass'n.  v.  .Ala.  G.  L.  Ins.  Co  ,  70  Ala.  120. 

6  Miller  V.  Newburgh  Coal  Co.,  31  W.  Va.,  836,  25  Am.  &  Eng.  C.  C.  460;  Searsbargh 
T.  Co.  T.  Cutler,  6  Vt.  315. 
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the  power  of  a  corporation  de  facto  to  transact  ordinary  business 
cannot  be  questioned  by  a  private  individual,  the  rule  is  other- 
wise when  it  attempts  to  exercise  the  power  of  eminent  domain.^ 
But  the  better  rule  is  that  proof  of  a  de  facto  corporation 
is  suflicient  to  sustain  the  right  of  a  rail  way  company  to  condemn 
land.* 

iMiller  v.  Ntwburgh  Coal  Co.,  31  W.  Va.,  836,  25  Am.  &  Eng  C.  C.  460;  Sodety 
Perinc  V.  Cleveland,  43  Ohio  St.  481;  Atkinson  v.  Marietta  &c.  K.  Co.,  15  Ohio  St.  21; 
Atlantic  &  O.  R.  Co.  v.  Sullivant,  5  Ohio  St.  276. 

award  V.  Minn.  &  N.  W.  R.  Co.,  119  III.  287;  McAnley  ▼.  Columbus  C.  &  I.  R.  Co.  83 
ri.348;  Reisner  v.  Strong,  24  Kan.,  410;  10  Am.  &  Eng.  C.  C.  335.  The  existence 
of  a  railway  corporation  cannot  be  questioned  in  an  action  brought  by  it  to  condemn 
land.  Ashcville  Div.  No.  15  v.  Astor,  92  N.  C.  578;  Wellington  &c.  R.  Co.  T.  Coshie  &c. 
Co.  (N.  C),  19  So.  E.  Rep.  646. 
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CHAPTER  IV. 
The  Charter. 

§  38.  Definition.— The  charter  of  a  corporation  is  the  instru- 
ment evidencing  theactof  the  legislature  by  which  the  corporation 
is  created.  It  is  the  instrument  which  creates  the  corporation. 
Under  general  enabling  acts  the  charter  is  the  articles  of  incor- 
poration read  in  connection  with  the  general  law.^ 

§  39.  Its  Nature.— As  commonly  stated,  the  charter  of  a  private 
corporation  is  a  contract  between  the  state  and  the  incorpora- 
tors, which  cannot  be  changed  by  the  subsequent  acts  of  the 
state  without  violating  the  constitutional  provision  which  for- 
bids the  states  to  pass  any  laws  impairing  the  obligation  of  con- 
tracts. **  It  is  now  too  late  to  contend  that  any  contract  which  a 
state  actually  enters  into  when  granting  a  charter  to  a  private 
corporation,  is  not  within  the  protection  of  the  clause  in  the  con- 
stitution of  the  United  States  that  prohibits  states  from  passing 
laws  impairing  the  obligation  of  contracts.  The  doctrines  of 
Barmouth  College  y.  Woodward,  announced  by  this  court  more 
than  sixty  years  ago,  have  become  so  imbedded  in  the  jurispru- 
dence of  the  United  States  as  to  make  them  to  all  intents  and 
purposes  a  part  of  the  constitution  itself.  In  this  connection, 
however,  it  must  be  kept  in  mind  that  it  is  not  the  charter  that 
is  protected,  but  only  any  contract  which  the  charter  may  con- 
tain. If  there  is  no  contract  there  is  nothing  in  the  grant  on 
which  the  constitution  can  act;  consequently,  the  first  inquiry  in 
all  this  class  of  cases  is:  whether  a  contract  has  in  fact  been 
entered  into,  and  if  so,  what  its  obligations  are."^  Each  charter 
contains  at  least  one  contract,  the  franchise  of  being  a  corpora- 
tion. This  privilege  "is  a  distinct,  independent  franchise,  com- 
plete within  itself,  having  no  necessary  connection  with  other 
distinct  franchises,  which  are  the  subjects  of  legislative  grant, 
and  w^hich  may  or  may  not  be  given  to  corporations  once 
created,  as  well  as  to  natural  persons,  as  to  the  legislature  may 
seem  advisable."* 

llrouisville  Water  Co.  v.  Clark,  143  U.  S.  1 ;  People  v.  Chicago  Gas.  Trust  Co.,  130  III. 
268;   Ellerman  v.  Chicago  &c.  Co.,  49  N.J.  Eq.,  217,  23  Atl.  Rep.  287. 

aChief  Justice  Waite  in  Stone  v.  Mississippi,  101  U.  S.  814.  The  celebrated  case  of 
Trustees  of  Dartmouth  College  v.  Woodward,  4  Wheat.  518,  was  decided  in  1819,  but  the 
same  principle  had  been  announced  in  180G  in  Walls  v.  Stetson,  2  Mass.  843.  For  a  full 
history  of  these  cases  see  Shirley's  "The  Dartmouth  College  cases  and  the  Supreme  Conrt 
of  the  United  States."  Many  unsuccessful  assaults  have  been  made  upon  the  doctrine  of 
these  cases.     See  an  article  in  26  Am.  Law  Rev.  169. 

•  Southern  Pac.  R.  Co.  v.  Orton,  32  Fed.  Rep.  457. 
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§4().  Construction.— Charters  of  private  corporations  are, 
when  accepted,  executed  contracts,  but  the  different  provisions, 
when  not  clear  and  unambiguous,  are  subject  to  construction.^ 
A  grant  to  a  corporation  must  be  conveyed  in  clear  and  unmis- 
takable terms.  If  the  meaning  of  the  words  is  doubtful  they  are 
to  be  taken  most  strongly  against  the  corporation,'  and  especi- 
ally is  this  true  when  the  corporation  is  claiming  some  exclusive 
privilege  or  exemption.^  Thus  it  is  held  that  an  enumeration  of 
burdens  to  which  a  corporation  is,  or  may  be  subjected,  will  not 
preclude  the  state  from  imposing  others.*  But  the  charter  is  the 
measure  of  the  powers  of  a  corporation,*  and  an  enumeration  of 
powers  in  the  charter  impliedly  excludes  all  others.*  But  such 
grants  must  be  given  a  reasonable  construction,  and  powers 
fairly  incidental  to  the  objects  of  the  corporation  are  to  be 
implied.^ 

§  41.  Control  Over  Charters.— Since  the  decision  in  the  Dart- 
mouth College  case  it  is  customary  for  the  state  to  reserve  the 
right  to  amend  or  repeal  corporate  charters  without  the  consent 
of  the  corporation.  This  reservation  may  be  in  the  charter  but 
is  now  commonly  provided  for  by  general  laws  or  constitutional 
provisions.^  These  general  reservations  appl}'  to  all  charters 
granted  or  enabling  acts  passed  subsequent  to  their  adoption, 
unless  expressly  exempted  therefrom,^  and  the  acceptance  ol  a  char- 
ter while  such  a  general  law  is  in  force  is  subject  to  the  conditions 
thus  imjDosed  although  the  act  creating  the  corporation  contains 
no  reference  to  the  reservation.^" 

§42.  Exercise  of  the  Reserved  Power.— When  the  power  to  amend 
or  repeal  a  charter  is  thus  reserved,  it  is  to  be  exercised  by  the 
legislature,  and  according  to  the  weight  of  authority,  its  action 
cannot  be  controlled  by  the  courts."  If  the  reservation  is  of  the 

I  Turnpike  Co.  v.  Illinois,  96  U.  S.  63;   Rice  v.  Railroad  Co..  1  Black,  (U.  S.)  358,  380. 
aHolyokc  Co.  V.  Lyman,  15  Wall.  511;  N.  W.  F.  Co.  v.  Hyde  Park,  97  U.  S.  659;  Rich- 

mond  R   Co.  v.  La.  R.  Co.,  13  How.  71. 

8 Omaha  &c.  R.  Co.  v.  Cable  T.  Co.,  30  Fed.  Rep.  324;  Jersey  City  G.  L.  Co.  v.  Con- 
sumers'G.  Co.,  4-0  N.  J.  Eq.  427 ;  Rutrvles  V.  Illinois,  108  U.  S.  52G;  Tennessee  v.  White- 
worth,  117  U.  S.  139,  148;    The  Railroad  Commission  Cases,  116  U.  S.  32G. 

4  Rail  way  Co.  v.  Phila.,  101  U.  S.  528;   Hare's  \m.  Const.  Law,  p.  666. 

8  Bank  of  Augusta  V.  Earl,  13  Pet.  588;  Rochester  Ins.  Co.  v.  Martin,  13  Minn.  59; 
Gil.  54. 

OThomas  v.  Railway  Co.,  101  U.  S.  71. 

TCarothers  V.  Phila.  Co.,  118  Pa.  St.  46S;   Wis.  Tel.  Co.  v.  Oshkosh,  62  Wis.  32. 

SGrcenwood  v  FrciRht  Co.,  105  V.  S.  13;  Iron  City  Dank,  Pittsburg,  37  Pa.  St.  341. 
These  provisiims  arc  collected  in  Cook  I.  §  501,  note  2. 

9C10SC  V.  (Greenwood  Cemetery  Co.,  107  U.  S.,  466;  Miller  v.  New  York,  15  Wall.  478; 
The  Mononirahela  Nav.  Co.,  v.  Coon.,  6  Pa.  37t>;  Pa.  R.  Co.  v.  Duncan.  Ill  Pa.  bt.  3o-. 
"In  these  instances  the  power  of  revocation  was  reserved  in  the  orjianic  law,  and  there- 
fore necessarily  inherent  in  every  other;  but  a  legislative  declaration  that  all  future  c!:ar- 
ters  shall  be  subject  to  modification  or  repeal,  will  enter  into  and  qualify  every  subsequent 
act  of  incorporation  which  does  not  clear.y  indicate  a  different  design."  Hare,  Am.  Const. 
Law  I.  §  655. 

lojackson  v.  Walsh  (Md.)  23  Atl.  Rep.  778. 

II  Spring  Valley  W.  Works  t.  Schottler,  110  U.  S.  347:  Greenwood  v.  Freight  Co.,  105 
U  S.  13  ;  Bridge  Co.  v.  U.  S..  lO.-^  U.  S.  470  ;  Crease  v.  Babcock,  23  Pick.  334  ;  Worcester  t. 
Railroad  Co.,  109  Mass.  103:  Hare's  Am.  Const.  Law  I,  §  659. 
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right  to  repeal  if  certain  conditions  are  not  fulfilled,  there  may 
be  a  repeal  without  a  previous  judicial  determination  of  failure 
of  the  conditions.'  But  the  power  of  repeal  must  not  be  exercised 
arbitrarily  and  without  cause,  or  on  manifestly  insufficient 
ground.* 

§  43.  Forfeiture  Distinguished  from  Repeal. — The  repeal  of  a 
charter  by  the  legislature  under  a  reserve  power,  must  be  dis- 
tinguished from  a  forfeiture.  The  legislature  exercises  the  power 
of  repeal  in  accordance  with  the  conditions  of  the  contract, 
while  a  court  declares  a  forleiture  for  non-user  or  misuser  of  cor- 
porate franchises  or  powers,  independent  of  any  reserved  right.' 

§  44.  Contracts  Contained  in  Charter. — The  contracts  which 
are  ordinarily  found  in  the  charter  of  a  private  corporation  fall 
into  three  classes  :* 

(1.)  Those  between  the  state  and  the  incorporators,^  such  as 
the  franchise  of  acting  as  a  corporation,  of  being  exempt  from 
taxation,*  or  that  the  charter  shall  not  be  subject  to  amend- 
ment or  repeal  without  the  consent  of  the  corporation.^ 

(2.)  Contracts  between  the  corporation  and  the  stockholders. 
"When  one  becomes  a  member  of  a  corporation,  it  is  upon  cer- 
tain terms  and  conditions  and  for  certain  specified  purposes.  He 
subjects  his  interests  to  the  control  of  proper  authorities  to 
accomplish  the  object  of  the  organization,  but  he  does  not  agree 
that  the  purpose  shall  be  changed  in  its  character  at  the  will  of  the 
directors,  or  a  majority  of  the  stockholders  even.  The  contract 
cannot  be  changed  without  the  consent  of  both  parties."^  Hence 
there  arises  a  contract  which  the  legislature  can  neither  impair, 

1  Miners  Bank  v.  U.  S.,  1  Greene,  (la.)  553;  s.  c.  4-3  Am.  Dec.  115;  Oakland  R.  Co.  v. 
Oakland  R.Co.,45  Cal.  305;  N.  Y.  &c.,  R.Co.  v.  Boston  &c.,  R.  Co..  36  Conn.  196.  In  Myrick 
V.  Brawley,  33  Minn.  377,  the  court  said:  "The  insertion  in  legislative  grants,  like  the 
one  in  question,  of  express  provisions  for  forfeiture  in  case  of  non-user  or  misuser,  is  not 
uncommon,  and  it  can  hardly  be  questioned  that  it  is  competentior  the  legislature,  which 
is  the  law-making  power  as  well  as  one  of  the  contracting  parties,  to  provide  in  the  grant 
a  mode  of  enforcing  the  forfeiture,  either  by  repeal  of  the  act  making  the  grant  or  other- 
wise, and  there  can  be  as  little  doubt  that  the  forfeiture  will  be  effectually  enforced  by  re- 
sort to  the  stipulated  mode,  provided  the  event  on  which  it  is  to  be  resorted  to  has 
arisen.  Where  the  right  reserved  to  recall  the  grant  depends  on  the  happening  of  a  con- 
tingent event,  the  existence  of  the  fact  at  the  time  of  the  recall  must,  of  course,  be  a  mat- 
ter for  judicial  investigation.  Whether  the  re-entry  by  a  private  gr.intor  perfects  a  for- 
feiture must  depend  on  the  fact  of  condition  broken,  and  that  must  be  ascertained  by  the 
judiciary ;  but  in  no  case  where  the  forfeiture  may  be  enforced  by  act  of  the  grantor,  need 
he  becure,  before  he  enforces  it,  a  judicial  determination,  that  the  fact  upon  which  the 
righ  to  forfeit  depends,  exists.  The  courts  will  decide  upon  the  effect  of  his  act  subse- 
quently. But  neither  does  the  legis'ature  when  it  exercises  a  reserved  right  to  repeal,  nor 
the  private  grantor  when  he  cxc' cises  a  reserved  rightof  re-entry,  perform  any  judicial  func- 
tion. The  act  of  neither  assumes  to  determine  finally  the  rights  of  the  parties  as 
effected  bv  the  act  to  enforce  tlie  forfeiture.  That  is  necessarilv  and  inherently  a  judicial 
question""  Erie  &  N.  E.  K.  Co.  v.  Casev,  26  Pa.  St.  2,S7  ;  Crc-ase  v.  Habcock,  23  Pick. 
334;  McLaren  v.  Pennington,  1  Paige  102:  Read  v.  Frankfort  Bank,  23  Me.,  33  8. 

»  The  vSinking  Fund  Cases,  99  U.  S  700;  Flint  P.  R.  Co.  v.  Woodhull,  25  Mich.  99; 
Shields  v.  Ohio,  95  U.  S.  3ia,  324;  The  Commonwealth  v.  Pittsburgh  &  C.  R.  Co.,  58 
Pa.  St.  26,  46. 

8Erie  etc.  R.  Co.  v.  Casey,  26  Pa.  St.  287. 

*Beach  I.  §  §  22,  23,  24,  146. 

sWilmington  R.  Co.  vs.  Reid,  18  Wall,  206 ;  Bank  of  Pa.  vs.  Comw.  19  Pa.  St.  144. 

«New  Jersey  v.  Wilson,  7  Cranch,  164. 

'Louisville  Gas  Co.  v.  Citizens'  G.  L.  Co  ,  115  U.  S.  683. 

sciearwater  v.  Meredith,  1  Wall.  25. 
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nor  authorize  a  majority  of  the  members  to  impair.  Thus  where 
the  act  of  iucorporation  provides  for  the  election  of  directors  oy 
majority  vote  it  is  not  within  the  power  of  the  IcL^nslature  to 
chang-e  the  method  of  voting  so  as  in  effect  to  place  the  control 
in  the  hands  of  a  minority.* 

(3.)  Contracts  between  the  corporation  and  persons  dealing 
with  the  corporation;  such  as  statements  in  the  charter  or  law, 
that  the  capital  stock  shall  be  a  certain  amount,  or  that  the 
stockholders  of  an  insolvent  corporation  shall  be  liable  for  an 
amount  in  excess  of  the  face  value  of  their  stock.* 

§  45.  Subject  to  the  Power  of  Eminent  Domain. — The  property, 
franchises  and  contracts  of  corporations,  like  those  of  individu- 
als, are  subject  to  the  sovereign  power  of  eminent  domain,  and 
even  the  iranchise  of  being  a  corporation  may  under  express  legis- 
lative authority,  be  condemned  for  the  benefit  of  another  corpor- 
ation.' 

§  46.  Statutes  Affecting-  the  Remedy. — The  constitutional  pro- 
hibition of  laws  impairing  the  obligation  of  contracts  has  no 
application  to  statutes  raodif^dng  an  existing  remedy  and  pro- 
viding a  new  and  reasonable  adequate  one.* 

§  47.  The  Police  Power.  —  Corporations  are  like  individuals, 
subject  to  the  police  power  of  the  state.*  "The  rights  of  all  per- 
sons, whether  natural  or  artificial,  are  under  such  legislative 
control  as  the  legislature  may  deem  necessary  for  the  general 
welfare,  and  it  is  a  fundamental  error  to  suppose  that  there  is 
any  difTerence  in  this  respect  between  the  rights  of  natural  and 
artificial  persons.  They  both  stand  upon  exacth^  the  same  foot- 
ing. While  personal  libert}^  is  guaranteed  by  the  constitution  to 
every  citizen,  j'^et,  by  disregarding  the  rights  of  others,  one  may 
forfeit    not    only    libert\%   but  life  itself.    So  a  corporation  by 

iHays  V.  Comw.,  82  Pa.  St.  518. 

aHawthorn  v.  Calef,  2  Wall.  10;  McDonnell  v.  Ala.  G.  L.  Ins.  Co.,  85  Ala.  401 ;  Norris 
▼.  Wrenschall,  34-  Md.  4-92;  Sinking  Fund  Cases,  99  U.  S.  700;  Conant  v.  VanSchaick,  24, 
Barb.  89.  Where  the  liability  is  pl.iced  u|ion  an  officer  as  a  penalty  for  failing  to  comply 
vrith  a  statutory  requirement,  all  rights  ol  the  creditor  are  lost  by  a  repeal  of  the  stat- 
ute. There  i^  no  such  thing  as  a  vested  interest  in  an  uninforced  penalty.  Gregory  v. 
German  Bank,  3  Col.  336;  Breetung  v.  Lindauer,  37  Mich.  217;  Union  Iron  Co.  v. 
Pierce,  4,  Biss.  327;  Cooley,  Const.  Lim.  (5th  Ed.)  444,  474;  V/ait,  Insolv,  Corps., 
§600. 

SGreenwood  v.  Freight  Co.,  105  U.  S.  13,  22;  New  Orleans  G.  L.  Co.  v.  La.  G.  Co.,  115 
a.  S.  650;  West  River  Bridge  Co.  v.  Dii,  6  How.  507;  Central  Bridge  Co.  v.  Lowell.  4 
Gray.  473;  Richmond  &  C.  Ry.  Co.  v.  Louisa.  Ry.  Co..  13  How.  (U.  S.)  71,  In  re  Minne- 
apolis &  St.  Louis  Rv.  Co  ,  36  Minn.,  481  ;  Clarke  v.  Blackmar,  47  N.  Y.  150;  In  re  Pro- 
vidence Etc.  Rv.  Co.  (R.  I.t  21  Atl.  Rep.  965;  Amador  &c.  Co  v.  Dewitt,  (Cal.)  15  Pac. 
Rep.  74.  In  New  Orleans  Gas  Co.  v.  Louis.ina  Light  Co.,  115  U.  S.  65,  Mr.  Justice  Har- 
lan said,  "If,  in  the  judgment  of  the  State  the  public  interest  will  be  best  subserved  by  an 
abandonment  of  tlie  policy  of  j^ranting  exclusive  franchises  to  coi  porations,  other  th:;u 
railroad  companies,  in  consider.ition  of  services  to  be  performed  by  them  for  the  public, 
the  way  is  open  for  the  accomplishment  of  that  result,  with  respect  to  corporations  wh"se 
contracts  with  the  State  are  unaffected  by  that  change  in  her  organic  law  The  rights 
and  franchises  which  have  become  vested  upon  the  faith  of  such  contracts  can  be  taken  by 
the  public,  upon  just  compensation  to  the  company,  under  the  stales  power  of  eminent 
domain."    Woods,  Railway  Law  I,  pp.661,  670.     Lewis  on  Kmincnt  liomain,  §  274-5. 

*Beach,  I.  §32;  Pennimans  Case,  103  U.  S.  714;    Hare,  Am.  Const.  Law  I.  p.  697. 

BTiedemnn.  Police  Powers,  §§  189,  580;  Chicago  L.  Ins.  Co.  v.  Needles,  113  U.  S.  574; 
State  Y.  Noyes,  47  Me.  187. 
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refusing  to  conform  to  the  laws  of  its  creation,  or  by  so  conduct- 
ing its  business  affairs  as  to  defeat  the  objects  and  purposes  of  its 
promoters  and  the  design  of  the  legislature  in  creating  it,  may- 
forfeit  its  right  to  further  carry  on  its  business,  and  also  its 
existence  as  an  artificial  being." ^ 

§48,  Acceptance  of  Amendments.— "When  an  amendment  to  a 
charter  cannot  lawfully  be  imposed  by  the  legislature,  but  is 
oftered  to  a  corporation  for  its  acceptance,  it  is  often  dififiicult  to 
determine  whether  it  may  be  accepted  by  a  majority  of  the  stock- 
holders. The  general  principal,  however,  is  settled  that  if  the 
amendment  is  fundamental  and  changes  the  original  plan  it  cannot 
be  accepted  without  unanimous  consent.^  But  if  it  is  merely 
auxiliarj^  and  incidental  and  in  aid  of  the  original  design  it  may 
be  accepted  by  a  majority  of  the  stockholders.^ 

§49.  Illegal  Amendments  — Remedies  — When  such  a  funda- 
mental amendment  to  the  charter  has  been  wrongfull}'^  accepted 
by  a  corporation  without  the  consent  of  all  the  stockholders, 
a  dissenting  stockholder  who  acquired  his  interest  before  the 
amendment  was  made*  may  obtain  an  injunction  restraining 
action  under  the  amendment'  or  may  refuse  to  pay  his  subscrip- 
tion.® There  are  a  fe^v  cases  which  hold  that  a  dissenting  stock- 
holder may  restrain  action  under  the  amendment  only  until  the 
corporation  offers  to  purchase  his  interest,''  but  these  decisions 
have  been  criticised  and  are  not  consistent  with  the  general  cur- 
rent oi  authorities.^  In  all  cases  equity  will  aid  only  such  stock- 
holdei-s  as  have  not  acquiesced  in  the  action  of  the  majority  and 
have  acted  promptly.^ 

iWard  V.  Farw<ll,  97  111.  593;  Stone  v.  Mississippi,  101  .  S.  814;  Boston  Beer  Co.  t. 
Massachusetts,  97  U.  S.  25;  Northwestern  P.  Co.  v.  Hyde  Park,  97  U.  S.  659;  Alugler  v. 
Kansas,  123  U.  S.  623. 

a  Winter  t.  Muscogee  R.  Co.,  11  Ga.  438.   See  note  to  Comw.  v.  CuUan,  53  Am.  Dec.  461. 

•  Woodfork  v.  Union  Bank,  3  Caldw.  (Tenn.)  488;  Marlborough  Mfg.  Co.  v.  Smith,  2 
Conn.  579;  Beach,  I,  §  106.  Acceptance  may  arise  from  user  and  the  consequent  implied 
acquiescence.  111.  &c.  R.  Co.  v.  Zimmer,  20  111.  658.  "An  amendment,"  says  Mr.  Cook 
(§  4-99)  "  may  be  said  to  be  auxiliary  and  incidental  when  it  merely  grants  new  po-wers  or 
authorizes  new^  methods  and  new  plans  for  the  purpose  of  carrying  out  the  original  plan 
and  effecting  the  real  object  of  that  plan."  Supervisors  v.  M.  &  W.  R.  Co.,  21  111.  338. 
Ordinarily  the  consent  to  an  amendment  cannot  be  given  bv  the  directors.  Wells  v.  Cen- 
tral R.  Co.  41  N.  J.  Eq.  5.     But  see  Venner  v.  Atchison,  &c.  R.  Co.,  28  Ped.  Rep.  581. 

*McClure  v.  Peoples  Preight  Co.,  90  Pa.  St.  269. 

SMowrey  V.  Ind.  &c.  R.  Co., 4  Biss.  (C.  C.)78. 

6  Clearwater  V.  Meredith,  1  Wall.  25;  Greenbriar  v.  Rodes  (W.  Va.)  17  S.  E.  Rep.  305; 
Youngblood  v.  Ga.  Imp.  Co.  (Ga.)  10  S.  E.  Rep.  124;  Champion  v.  Memphis,  &c.,R.  Co., 
35  Miss.  692;  Stevens  v.  K.  «  B.  R.  Co.,  29  Vt.  545.  In  Mercantile  Statement  Co.  v. 
Kn<  ale,  51  Minn.  263,  it  was  held  that  under  Gen.  St.  1878,  ch.  34,  tit.  1,  §  4,  and  tit.,  2  §§ 
110,  118,  a  corporation  organized  as  provided  in  title  2  is  authorized  by  a  majority  vote 
in  number  and  amfiunt  of  its  shareholders  and  stock  shares  to  amend  its  articles  of  asso- 
ciation, including  the  article  which  prescribes  the  nature  of  its  corporate  business  in  any 
respt-ct,  provided  the  amendment  is  germane  to  its  subject  matter  of  the  article  to  be 
amended,  and  could  have  been  lawfully  incorporated  into  the  original  articles  of  incor- 
poration. 

7  Lauman  v.  L.  V.  R.  Co.,  30  Pa.  St.  42 ;  State  v.  Bailey,  16  Ind.  46. 
SMowry  v.  Q.  &  C.  R.  Co..  4  Biss.  C.  C.  78;   Cook  I,  §  502;  Beach  I,  §  42. 

8  Bryan  v.  Board  (Ky.),  13  S.  W.  Rep.  276;  Bedford  R.  Co.  v.  Bowser,  48  Pa.  St.  29; 
State  V.  Sil..ley,  25  Minn.  387;  Gifford  v.  N.J.  R.  Co.,  10  N.  J.  Bq.  171;  Rabe  v.  Dunlap 
(N.J.)  25  Atl.  Rep.  959. 
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CHAPTER  V. 
The  Powers  of  Corporations. 

§50.  In  General.— The  charter  of  a  corporation  is  the  measure 
of  its  powers,  but  in  order  that  a  power  may  exist,  it  is  not 
necessary  that  it  should  be  conferred  in  express  terms.  It  may 
be  implied  either  from  the  grant  of  the  franchise  of  being  a  cor- 
poration or  as  incidental  to  powers  expressly  conferred.^  Powers 
which  would  otherwise  be  implied  may  of  course  be  excHidcd  if 
the  language  of  the  charter  indicates  that  such  is  the  legislative 
intent.  For  the  sake  of  clearness  the  powers  of  corporations  are 
here  considered  under  three  headings.  (1)  Powers  incidental  to 
cori)orate  existence.  (2.)  Powers  expressly  conferred  by  the 
charter.  (3)  Incidental  powders.  The  powers  incidental  to  cor- 
porate existence  need  not  be  expressed,  but  it  is  now  common  to 
confer  them  in  express  terms  in  the  charter  or  general  statute. 

§51.  Distinction  between  a  Power  and  a  Franchise.— It  is  neces- 
sary to  bear  in  mind  the  distinction  between  a  power  and  a  fran- 
chise. A  franchise  is  a  special  privilege  conferred  by  government 
upon  individuals,  and  which  does  not  belong  to  the  citizens  of  the 
country  of  common  right. ^  "To  be  a  franchise,  the  right  pos- 
sessed must  be  such  as  cannot  be  exercised  without  the  express 
permission  of  the  sovereign  power — a  privilege  or  immunity  of  a 
public  nature  which  cannot  be  legally  exercised  without  a  legis- 
lative grant.  It  follow-s  that  the  right,  whether  existing  in  a 
natural  or  artificial  person,  to  carry  on  any  particular  business, 
is  not  necessarily  or  usually  a  franchise.  The  kinds  of  business 
which  corporations  organized  either  under  title  2,  c.  34,  or  under 
the  act  of  1873,  are  authorized  to  carry  on,  are  powders,  but  not 
franchises,  because  it  is  a  right  [possessed  by  all  citizens  who 
choose  to  engage  in  it  without  any  legislative  grant.  The  only 
franchise  which  such  corporations  possess,  is  the  general  fran- 
chise to  be  or  exist  as  a  corporate  entity.  Hence,  if  they  engage 
in  any  business  not  authorized  by  the  statute,  it  is  ultra  vires,  or 
in  excess  of  their  powers,  but  not  a  usurpation  of  franchises  not 
granted  nor  necessarily  a  misuser  of  those  granted."* 

1  Rochester  Ins.  Co.  v.  Martin,  13  Minn.  5  (Gil.  54.) 

^  Green  v.  Knife  River  Boom  Corp.  35  Minn.  155  ;  Bank  of  Augrusta  v.  Earle,  13  Pet. 
519 ;  Atlanta  &  Gulf  R.  Co.,  v.  Georgia  98  U.  S.  365  ;  California  v.  Pac.  Ry.  Co.,  127  U. 
8.  40;  Tuckahoe  Canal  Co.  v.  Tuckahoe  &c.  R.  Co.,  11  Leish,  (Va.>  42. 

8  Mitchell  J.,  in  State  t  Minn.  T.  M.  Co..  40  Minn.  213.  The  Court  further  said :  "We 
think  that  it  may  be  safelv  stated  as  the  prcneral  consensus  of  the  authorities  that  to  con- 
stitute a  misuser  of  the  corporate  trancbise,  such  as  to   warrant  its   foriciture  the   ultra 
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A. 

POWERS  INCIDENTAL  TO  CORPORATE  EXISTENCE. 

§  52.  In  General.— The  old  books  enumerate  five  powers  as  ne- 
cessariK"  and  inseparabh''  incident  to  every  corporation,  and 
which,  as  soon  as  a  corporation  is  duly  erected,  are  tacitly  an- 
nexed: (1.)  To  have  perpetual  succession.  (2.)  To  sue  or  be 
sued,  to  implead  or  be  impleaded,  grant  or  receive  by  its  corporate 
name  and  do  all  other  acts  as  natnral  persons  may.  (3.)  To 
purchase  lands  and  hold  them  for  the  benefit  of  themselves  and 
their  successors.  (4.)  To  have  a  common  seal.  (5.)  To  make 
by-laws  or  private  statutes  for  the  better  government  of  the  cor- 
poration.-^ 

§53.  Perpetual  Succession.— It  is  of  the  very  essence  of  a  com- 
mon law  corporation  that  it  have  perpetual  succession,  and 
"therefore  all  corporations  have  power  necessarily  implied  of 
electing  members  in  room  of  those  who  go  ofif"^  But  as  a  result 
of  the  decision  in  the  Dartmouth  College  case,  it  became  the 
practice  to  limit  the  life  of  a  corporation  to  a  certain  period  in 
order  that  the  state  may  retain  proper  control  over  it.^ 

§54.  The  Corporate  Name. — "When  a  corporation  is  erected  a 
name  must  be  given  to  it,  and  by  that  name  alone  it  must  sue 
and  be  sued,  and  do  all  legal  acts,  though  a  very  minute  varia- 
tion therein  is  not  material.  Such  name  is  the  very  being  of  its 
constitution,  and  though  it  is  the  will  of  the  king  that  erects  the 
corporation  yet  the  name  is  the  knot  of  its  combination  with- 
out which  it  could  not  perform  its  corporate  functions.  The 
name  of  incorporation,  says  Sir  Edward  Coke,  is  a  proper  name 
or  name  of  baptism  and  therefore  when  a  private  founder  gives 
his  college  or  hospital  a  name,  he  does  it  only  as  a  godfather  and 
by  that  same  name  the  king  baptises  the  incorportion."* 

The  king  or  parliament  in  granting  a  patent  usually  designates 
or  indicates  by  recitals  the  name  by  which  the  corporation 
shall  be  known. ^    But  if  a  name  is  not  given  by  the  charter  one 

vires  acts  must  be  so  substantial  and  continued  as  to  amount  to  a  clear  violation  of  the 
conditions  upon  which  the  franchise  was  granted,  and  so  derange  or  destroy  the  business 
of  the  corporation  that  it  no  longer  fulfills  the  end  for  which  it  was  created.  But,  in  case 
of  excess  of  powers,  it  is  only  where  some  public  mischief  is  done  or  threatened  that  the 
Etate,  by  the  attorney  general,  should  intei  fere  " 

The  distinction  is  discussed  by  Mr.  Justice  Mathews  in  Memphis  K.  Co.  v. Comrs.  112 
U.  S.  619. 

1  "These  five  powers  are  inseparably  incident  to  every  corprration,  at  least  to  every 
corporation  aggregate;  for  two  of  them  though  they  may  be  practised  yet  are  very  un- 
necessary to  a  corporation  sole,  viz.,  to  have  a  corporate  seal,  to  testify  his  sole  assent 
and  to  make  statutes  for  the  regulation  of  his  own  conduct."  1  Bl.  Com. 4.76;  10  Rep.  30. 
But  the  legislature  may  create  a  corporation  without  certain  of  these  powers. 

a    1  Bl.  Com.  474. 

3Gen.  Stat.  Minn.,  chap.  34,  tit.  1,  §5  ;  tit.  2.  §117.  See  note  to  Tassaud  v.  Tassaud, 
L.  R.,  44>  Ch.  Div.  678,  32  Am.  &  Eng.  C.  C,  22. 

*B1.  Com.  1  .'^)75 ;  Bacon  also  calls  the  name  the  "knot  of  their  combination."  Abr. 
II,  (Am.  Ed.),  440. 

6  Bacon,  Abr.  II,  441:  "Names  of  Corporations,"  article  in  23  Cent.  L.J.  531. 
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may  be  assumed  or  acquired  by  usagc^  and  a  contract  made  with 
a  corporation  under  an  assumed  name  may  be  enforced  by  either 
party.'  It  is  now  commonly  required  that  the  articles  of  incor- 
poration shall  state  the  name  under  which  the  parties  desire  to 
become  incorjDorated.  This  name  must  not  be  identical  with  or 
too  closely  resembling  that  of  an  existing  corporation.^  The 
right  to  the  name  adopted  attaches  upon  the  issuance  of  a  license 
to  incorporate,  and  before  the  incorporation  is  completed.*  An 
unlawful  imitation  of  the  name  of  a  corportion  is  governed  by 
the  same  rules  of  law  which  apply  where  individual  and  firm 
names  are  concerned.* 

When  a  corporation  is  once  "baptized  "  by  a  certain  name,  it 
can  only  change  the  name  in  the  manner  prescribed  by  law.*  A 
change  of  name  does  not  of  course  affect  the  liabilities,  duties  or 
property  rights  of  a  corporation.' 

§55.  Corporate  Seal. —  Whether  corporate  seals  originated, 
like  private  seals,  in  ignorance  or  in  the  peculiar  nature  of  cor- 
porations aggregate,^  it  became  in  the  course  of  time  incident  to 
every  corporation  aggregate  to  have  a  common  seal,  and  the 
rule  now  is  that  a  corporation  speaks  through  its  seal.'  But  in 
the  absence  of  a  statute  requiring  a  seal,  a  corporation  may  make 
a  binding  contract  without  a  seal  when  an  individual  may  do  so.^'' 

iStnith  V.  Plank  Rd.  Co..  30  Ala,  650;  Wells,  Fargo  &  Co.  v.  O.  R.  &  N.  Co.,  8  Sawy. 
600.  608. 

aClement  V.  City  of  Lathrop.  18  Fed.  Rep.  855. 

8In  re  U.  S.  Merc.  Rep.  Co.,  115  N.  Y.  176;  A  corporation  known  as  the  "Hygeia 
Water  Ice  Co."  is  not  entitled  to  have  the  "  New  York  Hygeia  Ice  Company  Limited."  re- 
strained from  usingthe  water  "Hygeia."  it  not  appearing  that  only  one  has  been  deceived. 
Hygeia  Water  Ice  Co.  v.  N.  Y.  Hygeia  lee  Co..  140  N.  Y.  94. 

*I11.  Watch  Co.  V.  Pearson,  (111.)  31  N.  E.  Rep.  400;  Int.  Loan  &  Trust  Co.  v.  Loan  & 
Trust  Co.,  153  Mass.  271.  The  right  to  a  corporate  name  as  a  trade  mark  is  not  a  fran- 
chise.    Hazelton  Boiler  Co.  v.  Hazclton  Tripod  B.  Co.,  142  111.  494;  28  N.  E.  Rep.  248. 

eCelluloid  Mfg.  Co.  v.  Cellonite  Mfg.  Co..  32  Fed.  Rep.  94;  Holmes  v.  Holmes  &c 
Co..  37  Conn.  278;  Neb.  &c.  Co.  v.  Nine.  (Neb)  43  N.  W.  Rep.  348.  Foreign  and  domestic 
corporations  with  same  name,  Hazleton  B.  Co.  v.  Hazleton  T.  B.  Co.,  (111.),  37  Am.  & 
Eng    C.C.  7 

A  misnomer  of  a  corporation  does  not  invalidate  a  deed  if  it  can  be  collected  from  the 
face  of  the  deed  or  from  extrinsic  evidence  what  corporation  is  intended.  Chapen  v. 
School  Dist.  35  N.  H.  445  ;  Centenary  M.  E.  Church  v.  Parker,  43  N.J.  Eq.  307. 

•Morris  v.  St.  Paul  &c.  R.  Co..  19  Minn.  528.  Gil.  459 ;  Goodvear  Rubber  Co.  v.  Good- 
year R.  &  Mfg.  Co.. 21  Fed.  Rep,  270;  Sykes  v.  People  (111.).  23  N.E.Rep.391.  An  attempt 
to  change  a  name  by  other  means  does  not  avoid  a  ch.nrter.  O'Donuell  v.  Johns,  76 
Tex.  36. 

THazlet  V.  Butler  Univ..  84  Ind.  230;  Buckport  &c  Co.  v.  Buck,  68  Me.  87.  "Though 
the  name  and  stvle  of  the  corporation  and  mode  of  electing  members  were  changed,  the 
identity  of  the  body  itself  was  not  affected."  Doe  v.  Norton,  11  M.  &  W.  913.  All  new 
suits  on  old  obligations  must  be  brought  in  the  new  name.  Cotton  v.  Miss.  &  R.  B,  Co. 
22  Minn.  372.  A  suit  is  not  abated  by  change  of  name  of  corporation.  Thomas  v. 
Frederick  School,  7  Gil.  &  J.  369 

81  Bl.  Com.  475. 

»Case  of  Hutton's  Hospital,  10  Rep.  30  b. 

Gen.  Stat.  Minn.  tit.  8,  chap  34,  under  the  head  of  General  Provisions  provides:  "All 
corpor.ations  when  no  other  provision  is  speciallj-  made  may  have  a  common  seal  ■which 
they  m.'iy  change  at  pleasure." 

The  statutes  for  the  organization  of  different  kinds  of  corporations  contain  similar 
provisions.  That  relating  to  savings  banks  adds,  "which  may  be  affixed  by  making  an 
impression  directly  on  the  paper."  Thecorporate  seal  itself  is  prima  facie  evidence  of  the 
fact  that  it  was  affixed  bv  proper  authority.  Morris  v  KeU,  20  Minn.  531,  GU.  474. 
Indianapoli-iR.  Co.  v.  Morgenstem,  103  111.  419. 

10  Muscatine  Water  Co.  v.  Muscatine  Lumber  Co.,  85  la.  113. 
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§56.  To  Purchase  and  Hold  Real  Estate  —  Blackstone  enum- 
erates as  incident  to  every  private  corporation,  the  power  to 
acquire  and  hold  real  estate.^  That  is  every  such  corpora- 
tion has  the  implied  power  to  acquire  such  property  as 
is  reasonably  necessary  for  the  accomplishment  of  the 
purpose  for  w^hich  it  was  created.  The  acquisition  of  property 
for  purposes  foreign  to  the  general  object  of  the  corporation 
would  be  an  ultra  vires  act.  Thus  a  corporation  organized  lor 
manufacturing  purposes  may  acquire  real  estate  upon  which  to 
locate  its  buildings  or  plant  although  it  could  not  invest  in  lots 
for  speculative  purposes.*  Within  these  limits,  a  corporation  is 
presumed  to  have  the  power  to  purchase  and  hold  real  estate.* 
A  mere  voluntary  unincorporated  association  has  no  legal  capa- 
city to  take  and  hold  real  estate.*  But  a  grant  to  such  an  asso- 
ciation eo  nomine  has  been  construed  as  a  grant  to  the  members 
in  common.  Statutes  or  charters  now  commonly  grant  to  cor- 
porations power  to  "acquire,  hold  and  transfer  all  such  real  and 
personal  estate  as  is  necessary  or  convenient  for  the  purpose  of 
conducting,  carrying  on,  or  disposing  of  the  business  of  such  cor- 
poration."" 

§57  Devises  to  Corporations. — At  common  law  a  corporation 
c  )uld  not  directly  take  real  estate  by  devise  and  the  right  is  now 
generally  restricted  by  statute.®  A  devise  to  a  corporation 
which  is  forbidden  to  take  and  hold  real  estate  does  not  con- 
vey a  title  to  the  corporation  subject  to  the  right  of  the  state  to 
claim  a  forfeiture,  but  if  it  is  in  violation  of  a  statute,  the  devise 
is  void  and  the  land  descends  to  the  heir  or  residuary  devisee.'' 

§  5  8  Statutory  Linaitation  on  the  Power  to  Hold  Real  Estate. — ' '  We 
have  not,  in  this  country,  reenacted  the  statutes  of  mortmain  or 
generally  assumed  them  to  be  in  force,  and  the  only  check  to  the 
acquisition  of  lands  by  corporations  consists  in  those  special  re- 
strictions contained  in  the  acts  by  which  they  are  incorporated 
and  which  usually  confine  the  capacity  to  purchase  real  estate 
to  specified  and  necessary  objects,  and  in  the  force  to  be  given 
to  the  exception  of  corporations  out  of  the  statute  of  wills. "^ 

iPage  V.  Heineberg,  4-0  Vt.  81. 

a  Case  v.  Kelly,  133  U.  S.  21 ;  Comw.  v.  N.  Y.  &c.  R.  Co.,  132  Pa.  St.  591;  MathewB  v. 
Skinner,  62  Mo.  329;  Comw.  v.  Railroad  Co.,  139  Pa,  St.  457. 

8  People  V.  La  Rue,  67  Cal.  526. 

*  German  Land  Assn.  v.  Scholler,  10  Minn.  331,  Gil.  260. 

8  Gen.  St,  Minn.,  ch.  34,  §1 1 3.  For  construction  of  such  grants  see  Crawford  v.  Long- 
etreet  43  N.  J.  L.  325  ;  Mallett  v.  Simpson,  94  N.  C.  37 ;  Beecher  &c.  Co.,  v.  St.  Louis  &c. 
Co.,  (Mo.)  13  S.  W.  Rep.  822. 

•Wash.  Re  il  Prop.  IIT,  385. 

7For  an  elaborate  discussion  of  the  powerof  a  corporations  to  take  and  hold  real  estate 
by  devise,  see  In  re  McGraws  Estate,  111  N.  Y.  06. 

8  Kent's  Com.  1  350.  Some  portions  of  the  Mortmain  laws  of  England  have  been  held 
in  force  in  Pennsylvania.  Leazure  v.  Hillegas,  7  Serg.  &  R.  313,  (1821);  Baird  v.  Bank, 
11  Serg.  &  R.  411 ;  Goundie  v.  Water  Co.,  7  Pa.  St.  233;  Runyan  v.  v  ester,  14  Pet.  122. 
These  cases  are  reviewed  In  re  McGraw  Estate,  111  N.  Y.  66,  where  the  Court  said  :  "As, 
at  common  law,  a  corporation  could  take  real  property  in  the  same  way  as  an  individual. 
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The  amount  of  real  estate  which  a  corporation  and  particularly 
a  foreign  corporation, may  hold  is  often  limited  bylaw  from  reas- 
ons of  public  policy.'  When  a  foreign  corporation  is  prohibited 
from  holding  real  estate  within  a  state  it  can  not  exercise  owner- 
ship indirectly  bv  obtaining  a  majority  of  the  stock  of  a  domestic 
corporation."  The  stateonlycan  object  that  a  corporation  is  hold- 
ing real  estate  in  excess  of  its  legal  rights.'  Such  property  is  held 
by  the  corporation  subject  to  the  state's  right  of  escheat.* 

§59  Power  to  Act  as  Trustee. — Whether  a  corporation  may  un- 
dertake the  jicrformance  of  a  trust  dependsupon  the  provisions  of 
its  charter  and  the  circumstances  of  the  particular  case.  "Al- 
though it  was  in  early  times  held  that  a  corporation  could  not 
take  and  hold  real  and  personal  estate  in  trust,  upon  the  ground 
that  there  was  a  defect  of  one  of  the  requisites  of  a  good  trustee, 

the  consequence  was  that,  in  England,  large  landed  possessions  were  held  by  religious 
corporations,  and,  by  reason  of  alienations  of  real  estate  to  them,  the  services  due  by  tb.- 
vassel  to  vhe  lord  were  particallj-  if  not  totally  paralized,  and  the  chief  lords  lost  their 
escheats.  This  was  a  constantly  growing  and  alarming  ctII.  To  remedy  the  evil,  the 
first  Mortmain  act  was  placed  in  Maizna  Charta,  which  declared  all  such  alienations  to 
corporations  entirely  void,  and  the  land  should  revert  to  the  lord  of  the  fee.  It  was  held, 
however,  that  the  reversion  must  be  accompanied  by  an  entrj-,  and  there,  and  from  that 
time  there  was  a  forfeiture,  the  corporation  having  taken  the  title  and  held  the  property 
until  such  forfeiture  by  re-entry.  Shelf.  Mortm.  8.  3-i;  1  Kyd.  Corp.  81;  Grant,  Corp.  106. 
Other  statutes  upon  the  subject  w^ere  subsequently  enacted,  all  for  the  purpose  of  prevent- 
ing the  great  accumulation  of  real  property  in  the  hands  of  corporations  and  ihe\  all  pro- 
vided substantiiilly  for  a  re-entry  on  the  partof  the  next  superior  lord  whenever  iands  had 
been  aliened  in  Mortmain;  and,  until  such  re-entry  enforcing  the  entry  the  corporation 
held  the  lands.  There  was  one  law  directed  against  superstitious  uses.  (23  iicnry  VIII 
c.  10),  which  provided  that  the  grant  to  such  uses  for  more  than  twenty  years  was  ab- 
solutely void,  and  the  estates  so  aliened  would  have  gone  lo  the  grantor  or  his  heirs,  ex- 
cepting for  a  provision  subsequently  made,  giving  such  estates  to  the  King.  Wilm.,  notes, 
9,  10,  in  Attorney  General  v.  Downing,  vnriously  reported:  Amb.  550,  571;  1  Dick,  -il*, 
5  Vcs.  300;  8  Ves.,  256.  The  Mortmain  statute  (9  Geo.  II.  c.  36  renders  all  devises  to 
charitable  uses  void.   Shelf.  Mortm.  118-120." 

1  American  Mortgage  v.  Tenneville,  87  Ga.  28;  Koenig  v.  Chicago  v.  &c  R.  R.  Co.,  27 
Neb.  699;  Mo.  L.  M.  S.  Co.  v.  Keiuhard,  114  Mo.  218.  In  Minnesota  we  find  the  follow- 
ing limitations: 

'•§+;  b.  That  no  corporation  or  association,  more  than  twenty  per  centum  of  the  stock 
of  whicii  is  or  may  be  owned  by  any  person  or  persons,  corporation  or  corporations,  as- 
sociation or  associations,  not  citizens  of  the  I'niied  States,  shall  hereafter  acquire,  o:  shall 
hold  or  own  any  real  estate  hereafter  acquired  in  this  state." 

"  §-tl  c.  That  no  corporation  other  than  those  organized  for  the  construction  or  opera- 
tion of  raiUvays,  canals  or  turnpikes,  shall  acquire,  hold  or  own  over  five  thousand  acres 
of  land,  so  hereafter  acquired  in  this  state,  and  no  railroad,  cauul  or  turnpike  corpora- 
tion shall  hcrcaiter  acquire,  hold  or  own,  lands  so  hereafter  acquired  in  this  state  other 
than  as  may  be  necessary  for  the  proper  oper.ttion  of  its  railroad,  canal,  or  turnpike,  ex- 
cept such  lands  as  may  have  been  granted  to  it  by  act  of  coi.gress  or  of  the  legislature  of 
this  state." 

'■§■11  d.  That  all  property  acquired,  held,  or  owned  in  violation  of  the  provisions  of 
this  act  shall  be  forfeited  to  this  state,  and  it  shall  be  the  duty  of  the  attorney  general  of 
the  state  to  enforce  everv  such  forfeiture  by  due  process  of  law." 

Gen.  Stat.  Minn.,  1878.  Vol.  2,  pp.  769,  770. 

The  reason  forsuch  restriction  are  well  stated  by  Christiancy  J., in  Thompson y.  \yaters, 
25  Mich.  214.  Where  the  value  of  the  real  estate  which  a  corporation  mav  hold  i.slimited, 
the  title  is  not  divested  bv  an  increase  in  value  bevond  the  orescribed  amount.  Bogardus 
v.  Trinitv  Church,  4  Sandf.  Ch.  633;  Harvurd    College  v.  Boston,  104   Mass.  470. 

3  Comw.  V.  N.  Y.  and.  R.  Co.,  114  I'a.  St.  340.  Sec  generallv:  Tarpey  v.  Dcseret  Salt 
Co., (Utah)  17  Pac.Kep.651;  Boyce  v.  St.  Louis,  29  Barb.iioO;  Starkweather  v.. \m.  Bible 
Soc,  72  111.  50;  Am.  Bible  Soc.  v.  Marsh  all,  15  Ohio  St.  537. 

A  divise  of  land  to  the  government  of  the  United  States  is  void.  U.  S.  v.  Fox,  94  U.  S. 
315. 

8  Alexander  V.  Tolleston  Club,  110  111.  r,5;  American  Mfg.  Co.  v.Tennille,  87  Ga.  28;  13 
S.E.  Kep.  158.  "The  state  only  can  challenge  the  right  of  a  foreign  corporation  to  take 
and  hold  real  estate  within  its  borders."  Seymour  v.  Slide  and  Spur  Gold  Mines,  153 
U.  S.  523. 

Proceeding  must  be  a  direct  one  to  vacate  the  deed.  Mallett  v.  Simpson,  94  N.  C.  37; 
Russell  V.  Texas  &c.  R.  Co.,  68  Tex.  646.  But  see  Case  v.  Kelley,  133  U.  S.  21 ;  In  r.-  Mc- 
Graw's  Est.,  Ill  N.  Y.  66. 

*  Hickory  Farm  Oil  Co.  v.  Bnffalo  &c.  R.  Co.,  32  F  d.  Rep.  22;  Hamsher  v.  Hamshet. 
(ni.)  23  N.'E.  Kep.  1123. 
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namel}',  the  want  of  confidence  in  the  person,  yet  that  doctrine 
has  long  since  been  exploded  as  unsound  and  too  artificial;  and 
it  is  now  held  that  where  a  corporation  has  a  legal  capacity  to 
take  real  and  personal  estate,  there  it  may  take  and  hold  it  upon 
trust  in  the  same  manner  and  to  the  same  extent  as  a  private 
individual  may  do."^ 

§60.  By-Laws.— Definition — A  by-law  is  a  rule  of  permanent 
character  adopted  by  a  corporation  for  the  regulation  of  its  in- 
ternal government.  The  ofiice  of  a  by-law  is  to  regulate  the  con- 
duct and  define  the  duties  of  the  members  toward  the  corpora- 
tion and  between  themselves.* 

(1.)  Power  to  Make  By-Laws.— This  is  one  of  the  powers  im- 
implied  in  the  grant  of  the  franchise  of  being  a  corporation.  "It 
is  implied  in  the  charier  of  every  private  corporation  formed  for 
the  pecuniar^"-  profits  ot  its  members,  that  the  majority  shall  have 
power  to  make  reasonable  rules  and  regulations,  or  by-laws,  for 
the  better  government  of  the  company"^ 

But  the  right  is  now  generally  granted  in  express  terms.  Thus 
the  statute  of  Minnesota  provides  that  all  corporations  shall 
have  power  "to  make  by-laws  and  regulations  consistent  with 
the  laws  of  the  state,  for  their  own  government,  and  for  the  due 
and  orderly  conduct  of  their  affairs,  and  the  management  of  their 
property."* 

[2)  In  "Whom  Vested.— In  the  absence  of  any  charter  provis- 
ion to  the  contrary  the  power  to  make  by-laws  is  vested  in 
the  members  at  large,^  but  it  may  be  granted  to  the  board  of 
directors  by  the  charter  of  general  law,  or  delegated  to  it  by  the 
stockholders"  when  the  right  is  impliedly  taken  away  from  the 
body  at  large.'' 

1  Judge  Story  in  Vidal  v.  Oirard,  2  How.  187. 

"The  aljility  and  co  npetency  to  execute  the  trust  is  the  real  test  in  determining  whether 
a  corporation  mav  take  "     Spelling-,  I,  §212. 

See  Chapin  v.  School  Dist.,  35  N.  H.  44-5  ;  PhilWp  Academy  v.  King.  12  Mass.  546;  In 
re  Howe,  1  Paige  214.  Without  express  authority  a  corporation  cannot  act  as  executor 
or  administrator.  Georgetown  »_ollege  v.  Brown,  34  Md.  450.  A  corporation  cannot 
be  a  partner.     121  N   Y.  582. 

2  Flint  V.  Pierce,  99  Mass.  70.  Distinction  between  a  resolution  and  a  by-law^,  see 
Drake  v.  Hudson  K.  K.  Co.,  7  Barb.  508. 

8  People  T.  Crosslej',  69  111.  195:  Kearney  v.  Andrews,  10  N.J.  Eq.  70;  Juker  v.  Comw, 
20  Pa.  St.  484;  Morawetz  I,  §491;  Spelling  I,  §  397.  "That  every  by-law  by  which  the 
benefit  of  the  corporation  is  advanc^.d  is.  a  good  by-law,  lor  that  very  reason,  that  being 
the  true  touchstone  of  all  by-laws."     Carth.  482,  per  Lord  Holt. 

*  Gen.   Stat.  Minn.,  1878,  Vol.  2,  p.  392. 

A  corporation  ni.iy  usually  by  its  by-1  ws,  where  no  other  provision  is  specially  made, 
provide  for:  1.  The  time,  ijlaee  and  man-  er  of  calling  and  conducting  its  meetings.  2. 
The  number  of  stockholders  or  members  constituting  a  quorum.  3.  The  mode  of  voting 
by  proxy,  4.  The  time  of  the  annual  election  lor  directors  and  the  mode  and  manner  of 
giving  noticL-  thereof.  5.  The  compensation  and  duties  of  officers.  6.  The  manner  of 
election  and  the  tenure  of  office  of  all  officers  other  than  the  directors;  and  7.  Suitable 
penalties  for  violation  of  by-laws,  fixed  at  any  reasonable  amount,  in  no  case  to  exceed 
the  statutor3'  minimum. 

6  Morton  Gravel  Road  Co.  v.  Wysong,  51  Ind.  4;  People  v.  Crossley,  69  111.  195;  Car- 
roil  v.  Mnllanphy,  Sav.  Bank,  8  Mo.  App.  249;  Rex.  v.  Westwood,  2  Dow,  &  C.  21. 

SHeintzelman  vs.  Druids,  Etc.  Assn.,  38  Minn.,  138;  Stevens  v.  Davidson,  18  Gratt. 
(Va  )  819,  Rex  v.  Spencer,  3  Burr.  1827. 

TKingv.  Westw  o>U  4  Bain  &  C.  798.  See  People  v.  Sterling  Mfg.  Co.,  82  111.  457; 
Ciillter  V.  Pilling  14  M.  &  W.  81. 
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(3)  Form  of  Adoption.— By-laws  may  be  adopted  without 
the  use  of  the  corporate  seal  and  no  wntini^  is  necessary.  Theii 
existence  may  be  established  by  custom  or  by  the  acquiescence  of 
those  authorized  to  make  them.^  But  statutory  lormalities, 
modes  and  limitations  with  reference  to  the  adoption  of  b3'-la\vs 
must  be  strictly  observed.'"^ 

(4)  General  Requirements:  Tliere  are  certain  general  prin- 
ciples which  must  govern  in  the  making  of  all  by-laws.     Thus — 

(a)  Repugnant  to  Charter.— K  by-law  must  not  be  repugnant 
to  the  charter,  nor  should  it  be  a  mere  repetition  or  restatement  of 
the  provisions  of  the  charter.^ 

{b)  Repugnant  to  Law  ot  the  Z^anc/.— By-laws  which  are  con- 
trary to  the  law  of  the  land  are  void.  "Not  only  does  a  general 
and  express  legislative  authority  to  make  by-laws  not  authorize 
the  passage  of  such  as  are  in  contravention  of  the  law  of  the 
land;*  but  the  legislaturecannot  in  any  instance  so  far  delegate  its 
powers  as  to  confer  upon  a  corporation  authority  to  enact  by- 
laws which  within  the  sphere  of  their  operation  would  be  practi- 
cally a  repeal  of  the  statutes  of  the  state,  or  an  abrogation  of  the 
common  law."^ 

(c)  Agamst  Public  Policy. — A  b3'-law  which  is  against  public 
policy,  as  one  in  general  restraint  of  trade,  is  void.®  But  restraints 
particular  as  to  time  and  place  if  founded  upon  sufTicient  consid- 
eration are  valid. ^ 

{d)  Must  be  Reasonable.— A  valid  b^^-law  must  be  reasonable 
and  the  question  of  reasonableness  is  one  of  law  and  not  of 
fact.« 

1  state  V.  Curtis,  9  Ncv.  335:  Henry  v.  Jackson,  37  Vt.  431;  Morrison  v.  Dorscy,  48 
Md.  461i;  Union  Bank  v.  Ridgcly,  1  Har.  &  O.  (Md.)  324;  Rex  v.  Head,  4  Burr  1'515 
(1770.) 

a  Lockwood  V.  Mich.  Nat.  Bank,  9  R.  1.308:  Dunston  v.  Imperial  Gas  Etc.  Co..  3  B  & 
Ad.  125. 

8  Bergman  t.  St.  Paul  &c.  Assn.,  29  Minn.  282;  Diligent  F.  Ins  Co.  v.  Com.,  73  Pa 
St.  291. 

*  Kennebec  v.  Kendall,  31  Me.  470. 

*  Beach  I,  §812.  Seneca  Bank.  v.  Lamb,  26  Barb.  595;  In  re  Liphthall.  47  Hun.  268, 
a  by-law  establishing  a  rule  difl'ereut  from  the  common  law  rule  was  held  valid:  Gocidard 
Y.  Merc.  Exch.,  9  Mo.  App.  2U0. 

8  Mitchell  V  Reynolds,  1  P.  \Vm.  181;  Old  v.  Robson,  Q.  B.  (1890),  8  Ry.  &  Corp  L.  J. 
S.  511,  Beach  I,  §  314;  An.ijcll  &  Ames,  184. 

A  by-law  may  limit  the  time  within  which  a  suit  maybe  brought,  but  cannot  abso- 
lutely forbid  the  bringing  of  an  action.  Nute  v.  Hamilton,  M.  Inis.  Co.  6  Gray  174.  See 
May  on  Insurance,  11,  Ch.  XXVI. 

Tciunmaker's  Co.  v.  Fell,  Willes,  384;  People  v.  Board  of  Underwriters,  54  How  Pr. 
240. 

Must  not  be  ia  restraint  of  personal  liberty.  Tailors  of  Ipswich,  4,  Rep.  53 :  Spellinc 
§407. 

8Com.  V.  Worcester,  3  Pick.  461;  Cartan  v.  Father  Mathcw,  etc..  Society, 3  Daly  20. 
In  Kent  V.  Quicksilver  Mining  Co.,  78  N.  Y.  187,  Folser.  J.,  said:  "All  b3'-Iaws  must  be 
reasonable,  and  consistent  with  the  general  princifles  of  the  law  of  the  land,  which  arc  to 
be  determined  by  the  courts  where  a  case  is  properly  before  them.  A  by-law  may  rc-ulatc 
or  modify  the  constitution  of  a  corporation,  but  cannot  alter  it.  The  altcrn.ation  of  u  bv- 
law  is  but  the  making  ot  another  upon  the  same  matter  If  the  first  must  be  reasonable 
and  in  accord  wiih  the  principles  of  l.aw, so  must  thnt  which  alters  it.  If  then  the  power  is 
reserved  to  alter,  amend  or  repeal,  and  that  reservation  enters  into  a  contract,  the  I'ower 
reserved  is  to  pass  reasonable  hy-Iaws  agreeable  to  law.  But  a  by-law  that  will  di-turb 
a  vested  right  is  not  such;  and  it  differs  not  when  the  power  to  make  and  alter  bv-Iaws  is 
expressly  given  to  a  majority  of  the  stockholders,  and  that  the  obnoxious  oniinance  is 
passed  in  due  form."  A  by-la-w  to  the  effect  that  one  who  is  an  attorney  in  an  action 
Against  the  corporation  is  not  eligible  to  the   oliice   of  director  is   reasonable.     Cross  v. 
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The  "unreasonableness  of  a  by-law  should  be  demonstrably 
shown.  Courts  in  construmg  bj'-laws  will  interpret  them  to  be 
reasonable  if  possible,  not  scrutinizing  their  terms  for  the  purpose 
of  making  them  void,  nor  holding  them  invalid  if  every  particular 
reason  for  them  does  not  appear." 

(e)  Must  be  General.— Bj'-laws  must  be  general, — "directed  to 
all  within  the  sphere  of  their  operation,  and  must  operate 
equally.'" 

(/")  Upon  "Whom  By-Laws  are  Binding.— A  member  of  a  corpor- 
ation is  bound  by  all  valid  by-laws,  rules  or  regulations,  to  which 
he  has  assented,  and  his  assent  is  presumed  from  his  act  in  be- 
coming a  member.^  But  a  person  who  is  not  a  member  of  the  cor- 
poration is  not  bound  by  its  by-laws,*  nor  can  he  claim  rights 
based  upon  such  as  are  merely  rules  for  the  government  of  the 
officers  and  members  in  the  management  of  the  affairs  of  the  cor- 
poration. 

"The  office  of  a  by-law  is  to  regulate  the  conduct  and  define  the 
duties  of  the  members  toward  the  corporation,  and  between 
themselves.  So  far  as  its  provisions  are  in  the  nature  of  contract, 
the  parties  thereto  are  the  members  of  the  association  between 
themselves ;  or  the  corporation  on  the  one  side  and  its  individual 
members  upon  the  other.  The  right  of  any  third  party,  stran- 
ger to  the  association,  to  establish  a  legal  claim  through  such  a 
b^^-law,  must  depend  upon  the  general  principles  applicable  to  ex- 
press contracts."^ 

But  where  the  the  by-laws  are  something  more  than  internal  reg- 
ulations strangers  may  be  effected  by  them.  So  the  question 
may  be  determined  by  the  fact  of  notice,  as  of  a  by-law  creating 
alien  upon  shares  of  stock  in  favor  of  the  corporation  for  debts 
due  from  the  shareholder.  °    

West  Va.,  etc  ,  R.  Co.,  (W.  Va.)  16  S.  E.  Rep.  587.  In  Bergman  v.  St.  Paul  M.  B.  Assn.,  29 
Minn.  275,  the  court  said:  "The  authority  to  pass  by-laws,  is  as  a  matter  of  course, 
authority  to  pass  such  as  are  consistent  with  the  articles  of  incorporatioUj  and  not  a 
power  to  subvert  the  law  of  corporate  existence.  The  by-laws  of  a  corjioration  are  only 
rules  and  regulations  as  to  the  manner  in  which  the  corporate  powers  shall  be  exercised. 
Any  attempt  on  the  part  of  defendant,  by  by-laws  or  otherwise,  to  deprive  an  unconsent- 
ing  stockholder  of  a  ri;;ht  secured  to  him  by  the  corporate  articles,  is  in  excess  of  defend- 
ant's authoritv,  or  in  legal  parlance,   ultra  vires." 

Sargent  v.  Franklin  Ins.  Co.,  8  Pick.  90:  Hibernia  P.  Ins.  Co.  v.  Harrison,  93  Pa.  St. 
264.  In  Lynn  v.  Freemansburg,  B.  &  L.  Assn.,  117  Pa.  St.  1,  a  by-law  providing  for 
cumulative  fines  •was  held  void  as  "oppressive,  extortionate,  and  unreasonable." 

ZGoddard  v.  Mcr.  Exch.,  9  Mo.  App.  290;  People  v.  Throop,  92  Wend.  131  ;  Budd  v. 
Multonomah  St.  Rv.  Co.,  15  Oreg.  413. 

SMcFadden  v.  Los  Angeles  Co.,  74  Cal.  571  ;  Austin  v.  Rearing.  16  N.  Y.  112;  8.  c.  69 
Am.  Dec.  665.  annotated.  Cummings  v.  Webster,  43  Me.  192.  It  is  no  objection  that  he 
was  not  a  member  when  the  by-law  was  adopted.  Treadway  v.  Hamilton  Ins.  Co.,  29 
Conn  68. 

*  A  bv-law  of  a  bank  to  the  effect  that  mistakes  must  be  corrected  at  the  time  of  deposit- 
ing mo'iiey  is  not  binding  upon  the  public.     Mechanic  Bank  v.  Smith,  19  John.  115. 

SFlintv    Pierce,  99  Mass  ,  68;  Ward  v.  Johnson,  95  III.  216. 

«In  re  Long  Island  R.  Co..  19  Wend.  37;    Morawetz,  I,  §203. 

A  recital  on  the  (ace  of  the  certificate  that  the  shares  are  subject  to  all  debts  due  the 
company  is  notice  to  the  transferee.  VanZands  v.  Middlesex  Co.  Bank,  26  Conn.  144. 
Contra,  Conklin  v.  2d  Nat.  Bank,  45  N.  Y.  055. 

In  Byron  v.  Carter,  22  La.  .\n.  98,  it  was  held  that  a  by-law  ailoptcd  after  the  issue  of 
shares  of  stock,  providing  that  no  transfer  should  be  made  when  the  owner  should  be 
indebted  to  the  bank  did  not  bind  the  judgment  creditor  of  the  stockholder.  Spelling, 
§477,  note. 
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Persons  who  transact  business  with  the  officers  of  a  corpora- 
tion are  affected  with  notice  onimitations  upon  their  power  pre- 
scribed bytheljy-lawsof  the  corporation.'  But  acorporationmay 
be  estopped  by  acquiescence  in  a  contrary  course  of  deahng  from 
setting  up  its  by-laws  as  against  a  stranger.' 

(g)  Rules  and  Regulations  Published  by  Corporations—  The  by- 
laws of  a  private  corporation  "  hind  the  members  only  by  virtue 
of  their  assent,  and  do  not  affect  third  persons.  All  regulations 
of  a  company  affecting  its  business,  which  do  not  operate  upon 
third  person's,  are  properly  denominated  by-laws  of  the  comp- 
any, aud  may  come  within  the  operation  of  the  principle.  Within 
this  limit  it  is  the  peculiar  and  exclusive  office  of  the  couii;  to 
decide  upon  the  validity  of  the  regulation.  But  there  is  another 
class  of  regulations,  made  by  corporations  as  well  as  individuals, 
who  are  common  carriers  of  passengers  which  operate  on  and 
affect  the  rights  of  others,  which  are  not,  properly  speaking, 
by-laws  of  the  corporation,  and  which  do  not  fall  within  the 
operation  of  this  principle.  Of  this  character  are  all  regulations 
touching  the  comfort  and  convenience  of  travelers,  or  prescribing 
rules  for  their  conduct  to  secure  the  just  rights  of  the  company." 
To  thisclassbelongstherules  adopted  by  saving  banks  prescribing 
the  rights  of  depositors  and  the  methods  of  withdrawing  funds. 
Depositors  are  presumed  to  assent  to  these  rules  and  are  bound  by 
them.' 

(h)  By-Laws  Imposing-  Forfeiture,  Invalid — A  forfeiture  of 
stock  for  non-payment  of  calls  and  assessments  was  unknown  to 
the  common  law*  and  can  only  be  exercised  by  virtue  of  statutory 
authority.  In  the  absence  ol  a  grant  in  the  charter  of  power  of 
forfeiture  a  by-law  authorizing  a  forfeiture  is  invalid^  but  a 
stockholder  may  consent  that  his  stock  may  be  forfeited  for  non- 
payment of  calls  or  assessment  and  when  the  contract  is  endorsed 
upon  his  certificate  of  stock  it  is  binding*.  When  the  power  of 
forfeiture  is  conferred  by  the  charter  and  the  manner  of  exercising 
such  power  is  prescribed  bj^  a  b\'^-law,  a  sale  made  in  any  other 
manner  than  as  so  provided  for  is  unlawful.  "A  by-la\y  of 
dciendants  association,  also  made  one  of  the  terms  and  conditions 
of  the  stock  certificates,  as  the  same  were  printed  and  issued,  re- 
quiring and  providing  for  a  sale  at  public  auction,  in  case  of  a 
failure  to  meet  the  prescribed  monthly  payments  for  a  jieriod  of 
six  months,  was  ignored  and  disregarded,  to  the  extent  that  the 

lAdreene  v.  Roone,  52  Barb.  309  ;  Beach  I.  §322. 
•Sceley  vs.  Snn  Jose  Sec.  Co..  59  Cal.  22. 

SBnrrell  v.  Di^llar  Sav.  Bk.,92  I'n.  St.  134;  Peoples  Sav.  Bank  v.  Cnpps,91  Pa. St.  315; 
Sttpremc  C' iintnandery  v.  Ainsworth,  71  Ala.  4^50. 

*  Minnehaha  Drivins  Park  Assn.  V.  Legs,  50  Minn.  333:  Wcsoott  v  Mlnn.,Etc.Co.,  23 
Mich.  145  ;   r.ndd  v.  Multoniah  St.  Ry.  Co.  (Ore.)  15  Pac.  Rep.  6r.V>. 

Bin  re.  Long  Island  R.  R.  Co.,  19  Wend.  37  ;   Kirk  v.  Nowi.l,  I.  T.  R.  1 18. 

•  Weeks  v.  Silver  Etc.  Co.,  55  J.  &  S.  (N.  Y.)  1. 
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sale  was  in  the  director'sroomintheofficesof  the  corporation,  and 
no  open,  public  or  general  notice  of  the  same  was  ever  given.  By  the 
same  b^'-law  it  was  also  provided  that,  whenever  any  stock  was 
to  be  sold  for  arrearages  in  the  monthly  payments,  a  notice 
should  be  mailed  to  the  owner  of  the  stock  ten  days,  at  least,  be- 
fore the  da^'  of  sale,  statingthe  time  and  place  of  such  sale.  This 
express  and  important  provision  was  also  ignored  and  disregarded, 
and  the  sales  made  without  any  attempt  to  notif\'  stockholders 
in  default,  by  mail  or  in  any  other  manner.  Hence  the  sales  were 
irregular  and  unlawful"^ 

{i)  Expulsion  of  Members. — A  corporation  may  adopt  reason- 
able rules  for  the  regulation  of  the  conduct  of  its  members  in 
carr^'ing  out  their  agreements,  and  may  provide  for  the  expulsion 
of  a  member  for  non-compliance  with  a  contract  entered  into  with 
another  member,  although  the  contract  was  void  under  the 
statute  of  frauds.' 

Clubs,  benevolent  societies,  stock  and  commercial  associ- 
ations and  such  bodies  may  make  by-laws  providing  for  the 
expulsion  of  members  who  have  violated  obligations  imposed 
upon  them  by  virtue  of  their  membership.^  But  in  corporations 
owning  property  there  is  no  power  to  expel  a  member  unless 
expressU'  conferred  by  the  charter.*  Such  authority  can  not  be 
conferred  by  a  by-law.®  The  remedy  for  unlawful  expulsions  is 
by  mandamus  to  compel  restoration  to  membership.^ 

(j)  Amendment  and  Repeal. — The  same  authority  w^hich  makes 
a  bj'-lavv  may  amend  or  repeal  it,'  and  members  are  bound  by 
amendments  made  in  accordance  with  existing  rules  to  the  same 
extent  as  by  the  original  by-law.^  Where  articles  of  incorpora- 
tion are  void  they  cannot  be  made  good  by  amendment,  although 
the  amended  articles  are  properly  filed.*  An  amendment  cannot 
be  effected  by  a  usage  contrary  to  a  by-law.^" 

1  Allen  V.  Am.  B.  &  L.  Assn.,  49  Minn.  544. 

*  Dickinson  v.  Chamber  of  Com.,  29  Wis.  45 ;  State  v.  Chamber  of  Com.  47  Wis.  670; 
Goddard  v.  Merchants  Exchange,  9  Mo.  App.  290;  78  Mo.  609;  Gregg  v.  Mass.  Med. 
Society,  111  Mass.  Is5;  Soutiiern  Plank  Road  Co.  v.  Hixon,  5Iiid.  165. 

speople  V.  Board  of  Trade,  80  111.134;  Hussey  v.  Gallagher.  61  Ga.  86;  Dawkins  ▼ 
Antrobns,  L.  R.  17  Ch.  Div.  615  ;  compare  State  v.  Williams,  75  N.  C.  134. 

*Evans  v.  Phila.  Cltjb,  50  Pa.  St.  107;  State  v.  Chamber  of  Commerce,  47  Wis.  670; 
Dickinson  v.  Chamber  of  Commerce,  29  Wis.  45. 

speople  V.  St.  P.  Ben.  Society,  24  How.  Pr.  (N.  Y.)  216;  Roehler  v.  Mech.  Aid  Society, 
22  .Mich.  86. 

ePeople  v.  Musical  &c.  Union,  118  N.  Y.  101;  State  v.  Cartaret  Club,  40  N.J.  Lr,  295. 
'Heintzelman  v.  Druid  Relief  Assn.  38  Minn.  138. 

•Poultney  v.  Bachman,  31  Hun.  49;  McDowell  v.  Ackley,  93  Pa.  St.  277. 
•state  V.  Critchett,  37  Minn.  13 ;  State  v.  Truby,  37  Minn.  97. 
losilla  T.  Brown,  9  Carr.  &  P.  604. 
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B 

EXPRESS   CHARTER   POWERS. 

§G1  In  General — Where  corporations  are  organized  under  special 
charters  there  can  be  but  h'ttlc  difficulty  in  determining  what 
powers  are  expressly  granted.  Under  general  incorporation  laws 
the  articles  of  incorporation  are  in  effect  special  charters  into 
which  the  general  law  must  be  read.  When  the  general  statute 
specifically  enumerates  the  powers  which  corporations  organized 
thereunder  shall  possess,  it  impliedly  limits  the  powers  to  such  as 
are  enumerated.  It  authorizes  the  organization  of  such  corpora- 
tions and  no  others,  and  a  mere  claim  of  other  powers  made  in 
the  articles  of  incorporation  is  of  no  eifect.^ 

§G2.  Rules  of  Construction.— When  powers  are  specificalh'' granted 
the  questions  which  arise  are  principally  those  of  construction, 
and  the  rule  is  well  settled.  "We  take  the  general  doctrine  to  be 
in  this  country,  though  there  may  be  exceptional  cases  and 
some  authorities  to  the  contrary,  that  the  powers  of  corporations 
organized  under  legislative  statutes  are  such,  and  such  only  as 
those  statutes  confer.  Conceding  the  rule  applicable  to  all 
statutes,  that  wdiat  is  fairh^  implied  is  as  much  granted  as  what 
is  expressed,  it  remains  that  the  charter  of  a  corporation  is  the 
measure  of  its  powers,  and  that  the  enumeration  of  these  powers 
implies  the  exclusion  of  all  others."" 

The  general  rule  that  the  charter  of  a  corporation  is  to  be  con- 
sti'ucd  strictly  against  the  grantee  does  not  apply  to  a  case  where 
the  corporation  seeks  to  repudiate  a  contract  under  which  it  has 
received  benefits.' 


POWERS  IMPLIED  FROM  EXPRESS  POWERS. 

§63.  In  General. — A  power  specifically  granted  carries  with  It  by 
implication  certain  incidental  powers.  "An  incidental  power  is 
one  that  is  directly  and  immediately  appropriate  to  the  execution 
of  the  specific  powers  expressly  granted    and    not  one  which 

1  Oregon  Etc.  R.Co.  v. OrcKOman  Railway  Co.,  130  U.  S.  l;Thoniasv.  R.  R.Co.  101  U.  S. 
71;  Rochester  Ins.  Co.  V.  Martin,  13  Minn.  59,  (Gil.  54);  Bergman  v.  St.  Paul  Building 
Assn.  29  Minn.  275. 

2  Mr.  Justice  Miller,  In  Thomas  v.  Railroad  Co.,  101  U.  S.  82.  For  a  discnssion  of  the 
diftVrcnt  theory  upcvn  which  the  l.nj^Iish  courts  have  proceeded,  .-iltliough  with  the  same 
practical  result,  sec  Slorawetz  I,  §317;  Pollock  on  Contracts,  8H. 

8  Tod  V.  Kv.  Union  I^and  Co.,  57  Fed.  Rep.  47;  C.  R.  I.  &  P.  R.  Co.  v.  Union  Pac.  Ry 
Co.,  47  Fed.  Rep.  22. 
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has  a  slight  or  remote  relation  to  it."^  Within  the  scope  of 
their  authority  corporations  have  all  the  powers  of  natural  per- 
sons, and  having  the  authority  to  do  an  act,  they  may  choose 
such  means  as  natural  persons  might  adopt.'  "The  charter  of  a 
corporation  need  not  be  consulted  lor  authority  to  make  contracts 
and  to  sell  and  mortgage  its  property.  It  may  exercise  its  com- 
mon law  right  in  these  matters  like  an  individual.^  Unless  re- 
strained by  their  charters  they  have  implied  power  to  mortgage 
their  propci'ty,  to  secure  repayment  of  borrowed  money  or  other 
debts,*  or  to  secure  future  advances ;  to  become  parties  to  negoti- 
able paper  in  the  transaction  of  their  legitimate  business;  to  deal 
precisely  as  individuals  seeking  to  accomplish  the  same  ends;®  to 
make  all  contracts  that  are  necessary  and  usual  in  the  course  of 
the  business  transacted  or  as  means  of  enabling  the  accomplish- 
ment of  legitimate  objects."^  Enabling  statutes  are  generally  so 
comprehensive  that  statutory  authority  may  usually  be  found 
under  which  to  accomplish  the  legitimate  purposes  of  a  corpor- 
ation without  resorting  to  implication.' 

§64  Construction. — In  order  to  derive  a  power  by  implication  it 
must  appear  that  such  power  is  necessary  to  the  enjoyment 
of  the  specially  granted  right  without  which  the  latter 
would  fail.**  But  a  very  liberal  construction  will  be  given  to 
charters  of  corporations  formed  to  promote  public  improvements 
in  the  matter  of  implied  powers.^  And  the  courts  will  not  investi- 
gate the  expediency  of  the  action  nor  inquire  whether  or  not 
other  and  better  means  might  have  been  adopted  for  the  purpose 
of  accomplishing  the  desired  object.^** 

1  People  V.  Chicago  Gas  Trust  Co.,  130  Ul.  268;  Franklin  Co.  v.  Lewiston  Inst.,  68 
Me.  43. 

2  Dering-er  v.Deringer,  5  Huston,  416;  s.c.l  Am. St. Rep.  150;  Wood's  Railway  Law,  467; 
Beach  II,  g.^,83. 

The  general  doctrine  is  now  well  settled,  that  the  charter  of  a  corporation  read  in  con- 
nection with  the  general  laws  applicable  to  it,  is  the  measure  of  its  powers,  and  a  con- 
tract manifestly  beyond  these  powers  w^ill  not  sustain  an  action  again-^t  a  corporation. 
IJut  whatever  tinder  the  chartcrand  other  general  laws  reasonably  construed  may  lairly 
be  reparded  as  incidental  to  the  objects  for  w^hich  the  corporation  is  created,  is  not  to  be 
taken  as  prohibited.     Green  Hay  &  R.  Co.  v.  Steamboat  Co.,  107  U.  S.  98. 

8  White  Valley  Can.nl  Co.  V  Vallctte,  21  How.  414;  Wright  v.  Hughes.  119  Ind.  324; 
Commissioners  v.  Atlantic  &c.  R  Co.  77  N.  C.  289 ;  Lehigh  Valley  Coal  Co.  v.  West,  63 
Wis.  45. 

4  Chicngo,  R.  I.  &  P.  R.  Co.  v.  Howard,  7  Wall.  392;  Fifth  Ward  Sav.  Bank  v.  Bank, 
48  N.J.  L.  513. 

6  Eureka  &c.  Works  v.  Bresnahan,  60  Mich.  332. 

«  Spelling,  I,  §63;  Home  Ins.  Co.,  v.  N.  W.  Packing  Co.,  32  la.  223.  244;  Vandall  v.  S. 
F.  Dock  Co.,  40  Cal.  83. 

7  See  Brown  v.  Corbin,  40  Minn.  508. 

8  Downing  v.  Mt.  Washington  R.  Co.,  40  N.  H.  230;  Charles  River  Bridge  t.  Warrer 
Br!d;;e,  11  Pet.  420. 

9  Taggert  v.  Newport  St.  R.  Co.,  ( R.  I.)  19  Atl.  Rep.  326. 
10 Spelling  I,  §64;  Ogelsby  v.  Attrill,  105  U.  S.  r.on. 

In  Curtiss  V.  Leavitt,  15  N.  Y.  9,  Comstock  J.  said:  "It  is  plain  that  corporations 
esecuting  their  express  powers  are  not  corfined  to  means  of  such  indi^pcnsible  ncces>ity 
that  without  them  there  coul  >  be  no  execution  at  all.  The  contrary  <l(jctrine  would  lead 
at  once  to  a  very  srreat  absurdity ;  for  if  there  are  several  modes  oi  accomplishing  the  end, 
neither  one  is  indispensable,  and  each  wonld  exclude  all  the  others.  And  thus,  by  inevit- 
able logic,  an  express  grant  of  power  wonld  be  forever  dormant  becavise  there  are  more 
modes  than  one  of  carrjdng  it  into  execution." 

Ellerman  v.  Chicago  J.  &  C.  K.  Co.,  (N.  J.)  23  Atl.  287. 
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§65  Implied  Powers. — But  a  small  proportion  of  the  powers 
actually  exercised  by  private  corporations  are  granted  to  thcra 
in  express  terms  by  the  general  law  or  by  their  charters.  When 
so  granted  the  question  of  power  can  not  arise,  and  as  a  conse- 
quence questions  of  corporate  power  ordinarily  arise  when  it  is 
sought  to  exercise  a  power  as  implied  from  an  express  power.  A 
few  of  these  acts  will  be  considered. 

(a)  Power  to  Indorse  Paper. — Banking  and  manufacturing  cor- 
porations have  implied  power  to  make  negotiable  paper  for  use 
within  the  scope  of  their  corporate  business,  but  not  to  become 
endorsers  or  guarantor  for  accommodation  of  others.^  But  if 
such  paper  passes  into  the  hands  of  a  bona  £de  holder  without 
notice,  it  may  be  enforced,*  and  it  seems  that  if  all  the  stock- 
holders consent  an  accommodation  endorsement  maybe  enforced.' 

(6)  To  Subscribe  for  Stock  in  Another  Corporation. — The  weight 
of  authority  supports  the  rule  that  a  corporation  cannot  sub- 
scribe to  the  stock  of  another  corporation,*  unless  expressly 
authorized  to  do  so"  and  it  can  never  do  so  when  the  object  is  to 
obtain  control  of  the  other  corporation.  "The  public  policy  of 
the  state  will  not  permit  the  control  of  one  corporation  by  an- 
other. Especially  is  this  true  when  a  foreign  corporation  thus 
undertakes  to  control  and  swallow  up  a  domestic  company. 
Such  control  of  one  corporation  by  another  in  a  like  business  is 
unlawful  as  tending  to  monopoly.  The  result  is  that  this  purch- 
ase of  shares  for  the  express  object  of  controling  anrl  managing 
another  corporation  was  ultra  vires  and  therefore,  unlawful  and 

1  Tod  T.  Kentucy  Union  Land  Co.,  57  Fed.  Rep.  47  ,  Nat.  Bank  of  Republic  v.  Y  ung,  -tl 
N.J.  Eq  531;  Natl.  Park  Bunk  v.  German  lite.  Co..  116  N.  Y.  281  ;  .\atl.  Bank  v.  Wells, 
79  N.  Y.  498;  Aetna  Natl.  Bank,  t.  Charter  Oak  L.  Ins.  Co.,  50  Conn.  1G7;  Monument 
Nat.  Bank  v.  Globe  Works,  lul  Miss.  57;  Davis  v.  Old  Col.  R.  Co.,  131  Mass.  2r,S  ;  Ctil- 
Ycr  T.  Reno  R.  Co.  91  Pa.  St.  367;  Webster  v.  Howe  Machine  Co.,  5+  Conn.  394,;  Lucas 
T.  White  Line  Transfer  Co.,  70  la.  541 ;  Merchants  Natl.  Bank  v.  Detroitetc.  Works,  68 
Mich  620;  Nat.  Bank  v.  Atkinson,  ;'5  Fed.  Rep.  4-65. 

3  Fiirmers  Nat.  Bank  v.  Suton  Etc.  Co.,  52  Fed.  Rep.  191  ;  Bank  of  Genesee  v.  Patchin 
Bank.  19  N.  Y.  312;  Natl.  Bank  v.  Youns,  (N.  Y.)  7  Atl.  Rep.  4.S8  ;  Credit  Co.  v.  Howe 
&c.  Co.,  (Conn.  )  8  Atl.  Kep.  472;  See  Holmes  v.  Willard,  125  N.  Y.  75. 

3  Vartin  v.  Niagara  Etc.  Co.,  122  N.  Y.  165:  Barr  t.  N.  Y.  &c.  R.  Co.,  125  N.  Y.  263; 
Thoiupson  T.  Lambert,  -4  4  la.  239.  In  Mercantile  Trust  Co.  v.  Kiser,  91  Ga  636.  it  was 
held  (hat  a  sawmill  corporation  might,  with  the  express  consent  of  all  the  stockholders, 
guar^tntee  the  interest  on  the  bonds  of  a  railway,  the  construction  of  which  was  necessary 
to  tlw  successful  prosecution  of  the  business  of  the  corporation. 

APiarson  v.  Concord  R.  Co..  G2  N.  H.  537:  Talmagc  v.  Pell,  7  N.  Y.  328;  Valler  River 
Co.  ■«  Lake  Erie  Etc.  Co.,  46  Ohio  St.  4i;  Franklin  Co.  v.  Lewiston  Sav.  Bank,"6S  Me. 
43  ;  Central  R.  R.  Co.  v.  Pa.  R.  R.  Co.,  31  N.  J.  Eq.  475  ;  Oregon  Etc.  R.  Co.  v.  Oregoman 
Etc.  Co.,  130  U.  S.  1  ;  Paul  t.  Virginia,  8.  Wall.  168;  Beach  II.  §§  393,  394,  522; 
"Wi  think  it  well  settled  as  the  result  of  the  decisions  in  this  state,  as  well  as  elsewhere, 
that  an  incorporated  company,  cannot  unless  authorized  by  statute,  make  a  ralid  sub- 
scrij  tiou  to  the  capital  <tock  of  another;  that  such  subscription  is  ultra  rirea  and  void" 
ValWy  R.  R.  Co.  v.  Lake  Erie  Iron  Co..  46  Ohio  St.  44. 

Is  Central  R.  R.  Co.  v.  Pa.  H.  Co.,  31  N.J.  Uq.  475;  the  court  said:  "A  corporation 
canKOt  in  its  own  name  subscribe  for  stock  or  be  a  corporator  under  the  general  railroad 
law  nor  can  it  do  so  by  a  simulated  compliance  with  the  provisions  of  the  law  through 
its  agents  as  pretended  corporators  and  subsci  ibors  of  stock."  Authority  to  invest 
"inxealor  personal  yiroperty,  stocks  or  choses  in  action  "  does  not  authorize  a  corpor- 
atioA  to  subscribe  for  stock  in  a  projected  corporation.  Com.  Fire  Ins.  Co.  t.  Board  oi 
Revenue  (.Ma.),  14  So.  Rep.  490. 

•  Oelberman  v.  N.  U.  &  N.  Ry.  Co.,  77  Hun,  332. 
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void."^  The  objection  that  a  purchase  by  a  corporation  of  the 
stock  of  another  corporation  is  ultrH  vires  cannot  be  raised  by 
tiie  stockholders  of  the  corporation  whose  stock  is  purchased.* 
Where  there  is  no  express  prohibitory  statute,  the  holder  of  such 
stock  who  has  received  dividends  thereon  is  estopped  in  an 
action  against  it  to  enforce  liability  as  a  stockholder  from  claim- 
ing that  it  is  ultra  vires.^ 

But  every  acquisition  b}'  a  corporation  of  stock  in  an- 
other corporation  is  not  necessarily  illegal.*  Thus  a  corporation 
organized  for  the  purpose  of  loaning  monej'-,  and  not  for- 
bidden to  loan  on  the  security  of  stocks,  may  accept  such 
security  and  when  necessary  to  collect  the  loan  maj-  acquire  title 
to  the  stock.  So  it  maj' acquire  title  to  stock  in  another  corpora- 
tion by  levying  upon  the  same  and  selling  it  under  execution  to 
satisfy  a  judgment  against  the  corporation.* 

(c)  Purchase  of  Its  Own  Shares. — There  is  a  conflict  of  author- 
ity as  to  whether  a  corporation  has  implied  authorit}''  to  pur- 
chase and  hold  its  own  stock.  The  law  is  settled  in  England  that 
a  corporation  cannot  purchase  shares  of  its  own  stock, ^  and  the 
prevailing  rule  in  the  United  States  is  that  such  a  purchase  is 
ultra  vires  at  least  when  the  effect  is  to  reduce  the  capital  stock, 
and  thus  diminish  the  security  of  creditors.'  The  funds  of  an  in- 
solvent corporation  certainly  cannot  be  used  to  purchase  a  por- 
tion of  its  capital  stock  as  it  would  be  inequitable  to  the  other 
stockholders  and  a  fraud  upon  the  creditors.^  The  general  rule 
and  its  exceptions  are  thus  stated  by  the  Supreme  Court  of  Ohio:® 
"The  doctrine  that  corporations  W'hen  not  prohibited  by  their 
charter,  may  buy  and  sell  their  own  stock,  is  supported  by  a  line 
of  authorities;  but  nevertheless  we  think  the  decided  weight  of 

1  MarDlev.  Harvey,  92  Tenn.  115;  People  V.Chicago  Gas  Trust  Co.,  130  111.  263- 
Memphis &c.  K.  Co.  v.  Woods,  88  Ala.  630;  Easun  v.  Buckeye  B.B.Co.,51  Fed.  Rep.  156: 
Pearson  v.  Concord  R.  Co.,  62  N.  H.  537;  Denny  Hotel  Co.  v.  Schram,  6  Wash.  134; 
Pauly  V.  Coronade  Beach  Co.,  56  Fed.  Rep.  428. 

2  0elbermann  v.  N.  Y.  &  N.  Ry.  Co.,  27  N.  Y.  S.  945. 

3  Kennedy  V.  California  Sav.  Bank  CCal.)  35  Pac.  Rep.  1039. 
*Hill  V.  Nestait,  100  Ind.  341. 

5  Memphis  Etc.  R.  R.  Co.  v  Wood,  s8  Ala.  630;  National  Bank  v.  Case,  99  U.  S.  628; 
Holmes  Etc.  -Mfg.  Co.  v.  Holmes  Etc.  Co.,  127  N.  Y.  252.  "A  corporation  having  power 
to  dispose  of  its  property,  may  also,  as  an  incident  to  the  exercise  of  this  power  in  same 
in>tances  at  least,  determine  what  shall  be  accepted  in  payment,  and  may  be  justifi'  d  in 
accepting  the  stock  of  another  corporation  ftjr  distribution  among  the  stockholders  of 
the  first  corporation  according  to  their  respective  interests."  Note  to  Denny  Hotel  Co., 
V.  Schram,  36  Am.  St.  Reps.  1  to,  citing  Tread  well  v.  Salsbury  Mfg.  Co.,  7  Grav.  3',)3.4()5  ; 
60  Am.  Dec.  490;  Hodges  v.  New  Eng.  Screw  Co.,  1  R.  I.  312,  347;  53  Am.  Dec.  624.  See 
Evar.s  V.  Bailey,  66  Cal.  112;  Ryan  v.  Leavenworth,  21  Kan.  365. 

6  Trevor  v.  Whitworth,  57  L.  T.  Rep.  (H  of  L.)  457  ;  Zulueta's  Claim  L.  R.  5  Ch.  444; 
Hope  V.  Int.  Financial  Soc.  L.  R.  4  Ch.  Div.  327. 

7  Such  a  purchase  does  not  necessarily  reduce  the  capital  stock.  It  may  be  held  by  the 
corporation  and  reissued.  State  v.  Smith,  48  Vt.  266  ;  State  Bank  v.  Fox,  3  Blatch.  C.  C. 
431  ;  Vail  v.  H.amilton,  85  N.  Y.  453;  Am.  Ky.  F.  Co.  v.  Haven,  101  Mass.  398. 

8  Crurier  v.  Lebanon  Slate  Co.,  56  N.  H.  202;  Alexander  v.  Rolfc,  74.  Mo.  495  ;  In.  re. 
Columbian  Bank,  (Pa.)  23  Atl.  Rep  6'JG  ;  Commercial  Natl.  Bank  v.  Burch,  (111.)  31  N.  E. 
Rep.  420.  The  receiver  of  an  iii<-olvent  corporation  maj-  recover  from  ii  stockholder 
whose  stock  has  been  purchased  by  the  corporation.  Farnsworth  v.  Robbins,  36  Minn. 
369 

*  Coppin  V.  Grecnless,  38  Ohio  St.  275. 
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authority,  both  in  England  and  in  the  United  States,  is  against 
the  exercise  of  the  power,  unless  conferred  by  express  grant  or 
clear  implication,  *  *  *  It  is  true,  however,  that  in  most  juris- 
dictions where  the  right  of  a  corporation  to  traffic  in  its  own 
stock  has  been  denied  an  exception  to  the  rule  has  been  admitted 
to  exist,  whereby  a  corporation  has  been  allowed  to  take  its  own 
stock  in  satisfaction  of  a  debt  due  to  it.^  This  exception  is  sud- 
posed  to  rest  upon  a  necessity  which  rises  in  order  to  avoid  loss." 
So  in  a  case-  where  a  corporation  in  lailing  circumstances  bor- 
rowed money  with  which  to  purchase  its  own  shares  the  courc 
said:  "If  a  corporation,  to  the  injury  of  creditors,  can  borrow 
money  for  the  purchase  of  one  share  of  its  stock,  or  the  stock 
held  by  one  member,  it  can  borrow  money  with  which  to  pur- 
chase the  shares  of  all  its  members,  and  thus  destroy  its  very 
existence,  as  no  corporation  like  the  defendant  can  have  an  ex- 
istance  in  this  jurisdiction  without  stock  and  without  stock- 
holders. The  doctrine  is  well  established  that  a  purchase  of 
shares  in  itself  by  a  corporation  is  against  public  policy  and  ultra 
vires,  whenever  such  purchase  diminishes  its  ability'  to  pay  its 
debts,  or  lessens  the  security  of  its  creditors."^  But  in  certain 
states  it  is  held  that  a  corporation  may  purchase  its  own 
shares*  although  subject  to  the  conditions  that  the  corporation  is 
not  insolvent,  and  that  the  effect  is  not  to  reduce  its  actual  assets 
below  the  capital  stock. ^  The  purchase  must  not  be  made  "at 
such  time  and  in  such  manner  as  to  take  away  the  security  upon 
which  the  creditors  of  the  corporation  have  the  right  to  rely  lor 

1  City  Bank  v.  Bnice,  17  N.  Y.  507;  Verplanck  v.  Merc.  Ins.  Co.,  1  Edw.  Ch.  (N.  Y.)  8* 
May  accept  its  own  stock  as  a  gift,  Lake  Superior  Iron  Co.  v.  Dreiel,  90  N.  Y.  87. 

3  Adams  V.  Degett,  (S.  Dak.)  59  N.  W.  Rep.  214.,  (1894.). 

8  German  Sav.  Bank  v.  Wulfeknhler,  19  Kan.  60;  Gill  v.  Balis.  72  Mo.  424;  Barton  t 
Plank-Road  Co.,  17  Barb.  397  ;  Clapp  V.  Peterson,  104  111.26;  State  v.  Ol^erlin  l;idg! 
As'n  ,  35  Ohio  258  ;  Abclea  v.  Cochran.  22  Kan.  405  :  State  of  Minn.  v.  Th.  Co. ,40  Mitin. 
212,  227;  Johnson  v.  Bush,  3  Barb.  Ch.  207;  >lora\vetz  I,  §112,  ec  scq.\  Spelling  I,  §1G8 
Beach  II,  §395  ;   Green's  Bricc's  Ultra  Vires,  (2nd  Am.  Ed.)  94.  Cook  I,  Ch.  XIX. 

Mr.  Taylor,  (§134)says:  "In  regard  to  the  power  of  a  corporation  to  purchase  its  own 
stock,  there  is  a  difference  of  opinion.  The  Enj^li^h  decisions  seem  unanimously  to  neg- 
ative the  posession  of  this  power  by  corporations;  and  Mr.  Brice's proposition — 'Corpor- 
ations can  not.  whatever  the  nature  of  their  business,  without  an  express  and  very  clear 
power  in  that  behalf,  deal  in  their  own  shares' — may  he  regarded  as  expressing  somewhat 
vaguely,  and  from  his  use  of  the  word  'deal,'  the  English  law  on  the  subject.  In  America, 
on  the  other  hand,  the  weight  of  authority  clearly  indicates  that  there  is  nothing  m  itself 
illegal  or  vitrei  vires  in  the  purchase  of  its  own  shares  by  a  corporation  ;  andtliat  whether 
the  purchase  is  ralid  depends  on  the  conditions  of  the  corporate  affairs,  the  purpose  for 
which  the  purchase  was  made  (or  the  shares  received  bv  the  corporation)  and  on  the  re- 
lations to  the  corporation  of  the  persons  questioning  the  validity  of  the  transactions." 

*Leland  v.  Hayden  ,  102  Mass.  542,  551  ;  American,  Etc.  Co.  v.  Haven,  101  Mass.  398; 
Dupee  V.Boston,  Etc.  Co.,  114  Mass.  37;  Chicago,  Etc.  Co.  t.  Marsailles,  84  111.145,  643; 
Towa,  Etc.  Co.  v.  Foster,  49  la.  25.  Subsequent  creditors  cannot  complain.  Rollins  v. 
Shaver  Co.,  80  la.  380;  Taylor  v.  Miami  Ex.  Co.,  6  Ohio  17<i;  Bank  v.  Champlain,  i;tc. 
Co.,  18  Vt.  131  ;  Pierce  on  Railroads  505.  See  Hollidnv  v.  Elliott,  8  Ore.  84;  Preston  v. 
Grand  Colliery  &  Co.,  11  Sim.  327.  In  alatecase,  FirstNat.  Bank  v.  S.^Iem.  Flourini;  Mill 
Co  ,  39  Fed.  Rep.  86,  DeadyJ.  said:  "The  rule  appears  to  be  well  settled  that  a  corpor- 
ation may,  unless  prohibited  by  statute,  purch.ise  its  own  stock  or  take  it  in  pledge  or 
morttrage."  Citing  City  Bank  v.  Bruce,  17  N.  Y.  507;  Tavlor  v.  Exporting  Co.,  6  Ohio 
177  ;  In  re  Ins.  Co.  3  Biss,  452;  !'ank  v.  Transportation  Co..  IS  Vt.  138;  Dupee  v.  Water 
Power  Co.,  114  Mass.  37.  In  Clapp  v.  Peterson,  104  111.  2G,  the  rule  was  so  laid  down 
with  the  qualification  "that  such  act  is  had  in  entire  good  faith,  is  an  exchange  of  equal 
ralue  and  is  free  from  all  fraud." 

s  Clapp  V.  Peterson,  104  111.  26. 
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the  payment  of  their  claims;  or  in  other  words  so  as  not  to 
diminish  the  fund  created  for  their  benefit.  Each  case  must  there- 
for depend  upon  and  be  determined  by  its  own  facts  and  circurn- 
stances.'"  As  said  by  Mr.  Cook,'  if  there  is  no  statutory  liabil- 
ity on  stock,  and  if  stockholders  do  not  object  there  is  no  reason 
why  the  net  profits  of  a  corporation  should  not  be  applied  to 
purchasing  its  stock  instead  of  being  used  for  a  dividend."^ 

(c/)  Loaning  of  Money.— A  corporation  can  not  engage  in  tbe 
loaning  of  money  unless  authorized  to  do  so  by  its  charter  or  un- 
less its°business  is  of  a  nature  which  usually  inyolves  the  making  of 
loans.*  But  money  so  illegally  loaned  can  be  recoyered  and  the 
borrower  can  not  interpose  the  defenseof  the  want  of  power  in  the 
corporation  to  make  the  loan.*^  The  franchise  of  the  corporation 
may  be  forleited  at  the  instance  of  the  state  but  the  loan  may  be 
recovered.* 


Extract  from  Blackstone's  Commentaries,  Book  T,  Cb.  18,  Hammond's  Edition. 

"•  •  •  After  a  corporation  is  so  formed  and  named, it  acquires  manypowers, 
rights,  capacities  and  incapacities,  which  we  are  next  to  consider.  Some  ol  these 
are  necessarily  and  inseparably  incident  to  every  corporation;  which  incidents, 
as  soon  as  a  corporation  is  dnly  erected,  are  tacitly  annexed,  of  course.?  As,  1. 
To  have  perpetual  succcpsion.  This  is  the  very  end  of  its  incorporation;  for 
there  can  not  be  a  succession  forever  without  an  incorporation  ;8  and  therefore 
all  a«"-'regate  corporations  have  a  power  nccessarliy  implied  of  electing  members 
in  the"room  of"  such  as  go  off.9  2.  To  sue  or  be  sued,  implead  or  be  impleaded, 
grant  or  receive,  bv  its  corporate  name,  and  do  all  other  acts  as  natural  persons 
may.  3.  To  purchase  lands,  and  hold  them  for  the  benefit  of  themselves  and 
their  successors  ;  which  two  are  consequential  to  the  former.  4.  To  have  a  com- 
mon seal.  For  a  corporntion,  being  an  invisible  body,  cannot  manifest  its  inten- 
tions by  any  personal  act  or  oral  discourse:  it  therefore  acts  and  speaks  only  by 
itf-  common  seal.  For,  though  the  particular  members  may  express  their  private 
consents  to  any  acts,  bv  words,  or  signing  their  names,  yet  this  does  not  bind 
the  corporation:  it  is  the  fixing  of  the  seal,  and  that  only,  which  unites  the  sev- 
eral assents  of  the  individuals  who  compose  the  community,  and  makes  one  joint 

1  Fraser  v.  Richie,  8  Bradw.  (111.)  554. 

»  Vol.  I.  §311. 

3  As  to  withdrawal  of  stock  see  Gen.  St.  Minn.  1878,  Ch.  34,  §139,  Minn.  Thr.  Co.  v. 
Lanprien,  44  Minn.  37. 

*  Daniel  Neg.  Inst.  I,  §384;  Cook  II,  §690. 

B  Poack  V  Lafayette  Elclg.  Assn.  71  Ind.  ?,-T,  Bond  v.  Terrell,  Etc.  Co.,  (Tex.)  18  So. 
W  691-  Steam  Navigation  Co.  v.  Weed.  17  Barb.  382;  Union  Water  Co.  v.  Murphys 
Flat  Fl'uming  Co  22  Cal.  620 ;  Gold  Mining  Co.  v.  National  Bank,  96  U.  S  640  ;  Smith  v. 
White  (Tex  )  25  S.  W.  Rep.  809;  Kadish  v.  Garden  City  Loan  Ass'n.,  47  111.  App.  602. 
Contra  Grand  Lodge  v.  Waddell.  36  Ala.  313;  Chambers  v.  Falkner,  65  Ala.  448;  Life 
Ins.  Co.  V.  Mech.,  Etc.  Co.  7  Wend.  31 :  New  York  F.  Ins.  Co.  v.  Ely,  5  Conn.  560. 

8  Shoemaker  V.  Mech.  Nat.  Bank,  2  Abb.  (U.  S.)416;  Elder  v.  Bank  of  Ottawa,  12  Kan. 
238  In  McGeorge  v  Big  Stone  (ias  Imp.  Co.,  57  Fed.  Rep.  262,  it  was  held  that  a  cor- 
poration'with  power  to  buy  and  sell  lands,  erect,  sell  and  lease  buildings,  to  grade  and 
improve  streets,  to  furnish  gas,  electric  light  and  waterworks,  to  construct  and  operate 
street  railways,  furnaces  and  mills,  and  to  acquire  by  purchase  or  subscription  the  stock 
oi  certain  other  corporations  had  power  to  give  part  of  its  stock  to  a  railway  company 
in  order  to  enable  the  latter  to  complete  its  line  to  the  property  of  the  corporation, 

7 10  Coke  30  ;    Hob.  211. 

810  Coke.  26. 

01  Rolle.  Abr.  "14. 
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assent  of  the  whole. *  5.  To  make  by-laws  or  private  statutes  for  the  better 
government  of  the  corporation;  which  arc  binding  upon  themselves,  unless  eon- 
trarj-  to  the  laws  ot  the  land,  and  then  they  are  void.  This  is  also  included  by 
law  in  the  very  act  of  incorporation:^  lor  as  natural  reason  is  given  to  the  nat- 
ural body  for  the govcrningit,  so  by-laws orstatutcsaie  a  sortot  political  reason 
to  govern  the  body  politic.  And  this  ritjht  of  making  by-laws  for  their  own 
government  not  contrary  to  the  law  of  the  land,  was  allowed  by  the  law  of  the 
twelve  tables  of  Rome.  But  no  trading  company  is  with  us  allowed  to  make 
by-laws  which  may  atl'cct  the  king's  prerogative,  or  the  common  profit  of  the 
people,  under  penalty  of  401.,  unless  they  be  ajjproved  by  the  chancellor,  treas- 
urer and  chief  justices,  or  the  judges  of  assize  in  their  circuits;  ar.d  even  though 
they  be  so  approved,  siill,  it  contrary  to  law  they  are  void.*  These  five  powers 
are  inseparably  incident  to  every  corporation,  at  least  to  every  corporation 
aggregate;  for  two  of  them,  though  they  may  be  practised,  yet  are  very  unnec- 
essary to  a  corporation  sole,  viz.,  to  have  a  corporate  seal  to  testily  his  sole 
assent,  and  to  make  statutes  for  the  regulation  ol  his  own  conduct. 

"There  are  also  certain  privileges  and  disabilities  that  attend  an  aggregate 
corporation,  and  arc  not  applicable  to  such  as  are  sole;  the  reason  of  them  ceas- 
ing, and  of  course  the  law.  It  must  always  appear  bj'  attorney,  for  it  cannot 
appear  in  person,  being,  as  Sir  Eflward  Coke  says,*  invisible  and  existing  only  in 
intendment  and  consideration  of  law^.  It  can  neither  maintain  nor  be  made 
defendant  to,  an  action  of  battery  or  such  like  personal  injuries;  for  a  corpora- 
tion can  neither  beat,  nor  be  beaten,  in  its  body  politic. ^  A  corporation  can  not 
commit  treason,  or  felony,  or  other  crime,  in  its  corporate  capacity:  thom^h  its 
members  mny,  in  their  distinct  individual  capacities. 

*'  Neither  is  it  capable  of  sufl'ering  a  traitor's  or  felon's  punishment,  for  it  is  not 
liable  to  corporal  penalties,  nor  to  attainder,  forfeiture,  or  corruption  of  blood. 
It  cannnot  be  executor,  or  administrator,  or  perform  any  personal  duties;  for  it 
cannot  take  an  oath  for  the  due  execution  of  the  office.  It  cannot  be  seized  of 
lands  to  the  use  of  another  ;6  for  such  kind  of  confidence  is  foreign  to  the  end  of 
its  institution.  Neither  can  it  be  committed  to  prison;  for  its  existance  being 
ideal,  no  man  can  apprehend  or  arrest  it.  And  therefore,  also,  it  can  not  be  out- 
lawed; for  outlawry  always  supposes  a  precedent  right  of  arresting,  which  has 
been  defeated  by  the  parties  absconding  and  that  also  a  corporation  cannot  do; 
for  which  reasons  the  preecedings  to  eompell  a  corporation  to  appear  to  any 
suit  by  attorney  are  always  by  distress  on  their  lands  and  goods. ^  Neither 
can  a  corporation  be  excommunicated:  for  it  has  no  soul  as  is  gravely  observed 
by  Sir  Edward  Coke;8  and  therefore  also  it  is  not  liable  to  be  summoned  into 
the  ecclesiastical  courts  upon  any  account;  for  those  courts  act  only  pro  salute 
animae,  and  their  sentences  can  only  be  enforced  by  spiritual  censures:  a  con- 
sideration which,  carried  to  its  full  extent,  would  alone  demonstrate  the  im- 
propriety of  these  courts  interfering  in  any  temporal  rights  whatsoever. 

"There  are  also  other  incidents  and  powers  which  belong  to  some  sort  of 
corporations  and  not  to  others.  An  aggregate  corporation  may  take  goods  and 
chattels  for  the  benefit  of  themselves  and  their  successors,  but  a  sole  corporation 
cannot  :9  for  such  movable  property  is  liable  to  be  lost  or  embezzled,  and  would 
raise  a  multitude  of  disputes  between  the  successor  and  executor,  which  the  law 
is  careful  to  avoid.  In  ecclesiastical  and  eleemosynary  foundations,  the  king  or 
the  founder  may  give  them  rules,  laws,  statutes  and  ordinances,  which 
they  are  bound  to  observe:  but  corporations  merely  lay,  constituted  for  civil 
purposes,  are  subject  to  no  particular  statutes;  but  to  the  common  law,  and  to 
their  own  by-laws  not  cantrary  to  the  laws  of  the  realm. ^o    Aggregate  eorpora- 

iDay,  44.,  48. 
SHob.  211. 

"St.  19  Hen.  VII.  c.  7;  11  Coke.  54.. 
*10  Coke,  32. 

0 Crook,  Abr.  tit.  "Corporation."  63. 

«  Brooke,  Ahr.  tit.  "Feoffm.  al  Uses,"  40,  Bac,  St.  Uses,  347. 
7  Brooke,  Abr.  tit.  "Corporation,"  11,  "Outlawry,"  72. 
•lOCoke,  32. 
»Co.  Litt.  46. 
WLd.  Raym.  8. 
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tions,  also,  that  have  by  their  constitutions  a  head,  as  a  dean,  warden,  master, 
orthe  like,  cannot  do  any  acts  during  the  vacancy  of  the  headship,  except  only 
appointing  another:  neither  are  they  then  capable  of  receiving  a  grant:  lor  such 
corporation  is  incomplete  without  a  hcad.^  But  there  may  be  a  corporation 
aggregate,  constituted  without  a  hcad:^  as  the  collegiate  church  of  Southw^cll, 
in  Xotthinghamshire,  which  consists  only  of  prebendaries,  and  the  governors  of 
of  the  Charter-house,  London,  who  have  no  president  or  superior,  but  are  all  of 
equal  authority.  In  aggregate  corporations,  also,  the  act  of  the  major  partis 
esteemed  the  act  of  the  whole. 3  By  the  civil  law  this  major  part  must  have 
consistedof  two-thirds  of  the  whole,  else  no  act  could  be  performed:  which  perhaps 
may  be  one  reason  why  they  required  three  at  least  to  make  a  corporation.  But 
with  us  anj'  majorit3-  is  sufficient  to  determine  the  act  of  the  whole  body.  And 
whereas,  notwithstanding  the  law  stood  thus,  some  founders  of  corporations 
had  made  statutes  in  d.erogation  of  the  common  law,  making  very  frequently 
the  unanimous  assent  of  the  society  to  be  necessary  to  any  corporate  act  (which 
King  Henry  VIII.  found  to  be  a  great  obstruction  to  his  projected  scheme  of  ob 
taining  a  surrender  of  the  lands  of  ecc'esiastical  corporations)  it  w^as  therefore 
enacted  by  statute,  33  Hen.  VIII.  c.  27,  that  all  private  statutes  shall  be  utterly 
void,  w^hereby  any  grant  or  election,  made  by  the  head,  with  the  concurrence  of 
the  major  part  of  the  body,  is  liable  to  be  obstructed  by  any  one  or  more,  being 
the  minority:  but  this  statute  extends  not  to  any  negative  or  necessary  voice, 
given  by  the  founder  to  the  head  of  any  such  society. 

"We  before  observed,  that  it  was  incident  to  every  corporation  to  have  a 
capacity  to  purchase  lands  for  themselves  and  successors:  and  this  is  regularly 
true  at  the  common  law.*  But  they  are  excepted  out  of  the  statute  of  wills:  5 
BO  that  no  devise  of  lands  to  a  corporation  by  will  is  good,  except  for  charitable 
uses  by  statute,  43  Eliz.  c.  4,6  which  exception  is  again  greatly  narrow^cd  by  the 
statute  9  Geo.  II.  c.  36.  And  also  by  a  great  variety  of  statutes,'^  their  privilege 
even  of  purchasing  from  any  living  grantor,  is  much  abridged:  so  that  now  a 
corporation,  either  ecclesiastical  or  lay,  must  have  a  license  from  the  king  to 
purchase,  before  they  can  exert  that  capacity  which  is  vested  in  them  by  the  com- 
mon law:  nor  is  even  this  in  all  cases  sufficient.  These  statutes  are  generally 
called  the  statutes  of  mortmain ;  all  purchases  made  by  corporate  bodies  being 
said  to  be  purchases  in  mortmain,  in  mortua  manu:  for  the  reason  of  which 
appellation  Sir  Edward  Coke  offers  many  conjectures;  but  there  is  one  which 
seems  more  probable  than  any  that  he  has  given  us,  viz.,  that  these  purchases 
being  usually  made  by  ecclesiastical  bodies,  the  members  of  which  (being  pro- 
fessed) were  reckoned  dead  persons  in  law,  land  therefore  holden  by  them  might 
with  great  propriety  be  said  to  be  held  in  mortua  manu. 

"  I  shall  defer  the  more  particular  exposition  of  these  statutes  of  mortmain 
till  the  next  book  of  these  Commentaries,  when  we  shall  consider  the  nature  and 
tenures  of  estates;  and  also  the  exposition  of  those  disabling  statutes  of  Queen 
Elizabeth,  which  restrain  spiritual  and  eleemosynary'  corporations  from  aliening 
such  lands  as  they  are  at  present  in  legal  possession  of:  only  mentioning  them 
in  this  place  for  the  sake  of  regularity,  as  statutable  incapacities  incident  and 
relative  to  corporations. 

"The  general  duties  of  all  bodies  politic,  considered  in  their  corporate  capa- 
city, may,  like  those  of  natural  persons,  be  reduced  to  this  single  one,  that  of 
acting  up  to  the  end  or  design,  whatever  it  be,  for  which  they  were  created  by 
their  founder.        *        *        *" 

ICo.  Litt.  263,  264. 

210  Coke,  30. 

•  Brooke,  Abr.  tit.  "Corporation,"  31,  34. 

*10  Coke,  30. 

5  34  Hen.  VIII.  c.  5. 

6Hob.  136. 

7 From  Magna  Charta,  9  Hen.  III.  c.  30,  to  9  Geo.  II.  c.  36. 
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Extract  From  Amos'  Principles  of  thb  Civil  Law,  120. 

Thegencr.'il  ri;.,'hts  ot  corporations  in  rosp>ct  of  ownership,  possession,  obliga- 
tions, and  actions  were  in  Justinian's  time,  the  same  as  those  ot  natural  persuns 
txcejjt  where  the  absence  ol  the  facts  of  family  life  and  of  the  peculiar  incidents 
of  humanity  (as  t.irth, death,  and  marriage,) destroyed  the  analogy  between  arti- 
ficial and  natural  persons.  With  this  exception,  the  difference  between  the 
rights  and  duties  oi  corporations  and  those  of  natural  persons  were  the  fol- 
lowing: 

(1.)  In  respect  of  usufruct,  or  the  rights  of  using  and  taking  the  fruits  of  what 
was  owned  by  another,  the  duration  of  such  a  right  was  limit-  d  to  one  hun- 
dii  d  years.  . 

(2.)  In  the  case  of  a  township  (ciritas)  making  a  contract  of  loan,  in  wtiicn 
an  equal  quantity  of  things  of  the  same  kind  and  value  is  to  be  returned  to  the 
leniier  (wutuuw)  the  township  is  only  bound  so  far  as  the  loan  is  really  to  its 
advantage.  .    ,.    .  ,      ...       , 

(3.)  A  corporation  could  not  be  sued  for  fraud,  but  its  individual  directors 
could,  and  its  corporate  acts  might  be  set  aside  on  the  ground  of  undue  pressure 
exercised  bv  it.  ■   ,  j 

(4.)  Certain  corporations  had  specially  granted  to  them  the  right  to  succeed 
on  an  intestacy  and  in  priority  to  the  public  treasury,  to  the  property  ol  their 
deceased  members. 

^5.)  The  rights  of  corporations  to  enter  on  an  inheritance  as  Iieir,  to  take  a 
legacy,  and  to  benefit  from  a  trust  under  a  will  (Bdekonmiissum,)  were  all  gener- 
ally recognized  in  Justinian's  time,  but  it  was  only  by  gradual  legislative  efforts 
in  imperial  times  that  this  had  been  fullv  brought  about.  Ulpian  denied  the 
rights  of  towns  to  be  heirs  except  in  the  case  ot  the  property  of  their  freedmcn. 
The  right  was  conceeded  to  towns  by  the  Emperor  Leo  L  in  A.  D.  469.  Even  in 
Justinian's  time  it  would  seem  that  the  old  general  rule  of  Hadrian's  day  was 
still  in  force  that  a  "collegium  could  only  take  an  inheritance  when  specially  priv- 
ileged to  do  so."  Nerva  and  Hadrian  (A.  D.  96-138)  permitted  legacies  to  be 
made  in  favor  of  towns,  and  Marcus  Antonius  (A.  D.  13S-161)  extended  the 
right  to  all  legally  constituted  corporations.  The  validity  of  a  trust  under  a 
will  in  favor  o'f  a  town  was  first  recognized  by  a  senatus  consuhum  {Aproniu- 
num)  apparently  passed  in  the  time  of  Hadrian. 

Power  to  Holds  Lands  in  a  Foreign  State. 

"The  further  contention,"  said  Black,  C.  J.,  in  Missouri  L.  M.  &  S.  Co.  v.  Rein- 
hard,  114  Mo.  218,  "that  the  English  Company  had  and  has  no  power  to  take 
and  hold  real  proper  tv  in  the  state  is  equally  untenable.  Though  it  was  said  in 
Bank  v.  Earle,  13  Pet'.  5S4.  that  a  corporation  'must  dwell  in  the  place  of  its 
creation,  and  cannot  migrate  to  another  sovereignty.' still  it  w.-is  there  held 
thit  it  did  not  follow  that  it  could  not  do  business  in  oth-.r  jurisdictions. 
Though  corporations  are  mere  artificial  beings  and  creatures  ot  the  lawr  wheie 
onmnized,  still  it  is  settled  bevond  a  shadow  of  doubt  that  they  may  hold  prop- 
errv  and  transact  business  in  a  foreign  state  or  country,  when  not  pro.iibited 
from  doing  so  by  the  laws  of  such  country.  But  wherever  a  corporation  goes 
for  business  it  carries  its  charter,  as  that  is  the  law  of  its  <^^'st<="ce  and  the 
chartf-r  is  the  same  abroad  as  at  home.'  Railroad  v.  Gebhard,  109  U.  b.  5J7. 
Now  it  is  conceded  that  this  company  was  duly  incorporated  under  the  com- 
panies act  of  Great  Britain,  and  the  proof  is  clear  and  undisputed  that  a  corpor- 
ation mavbe  legally  created  thereunder  those  acts,  with  power  to  purchase  and 
hold  rc.d'prop-rtv  in  other  jurisd;cti)ns.  According  to  the  record  before  us  there 
can  be  no  doubt"  that  the  laws  of  that  country  gave  to  this  corporation  the 
power  to  purchase,  hold  and  operate  mining  lands  in  this  state.  There  is  notn- 
in-Hn  the  laws  of  this  state  denying  to  it  the  right  to  exercise  these  powers  here. 
On  the  contrary,  our  statute  laws  rather  encourage  foreign  mining  corporations 
to  pursue  their'business  here.  It  follows  that  this  corporation  has^the  "^ht  aii.l 
power  to  purchase,  hold  and  operate  mining  lands  in  this  state.  i  uere 

is  no  doubt  but  that  this  corporation  was  organized  for  the  primary  purpose  oi 


50  i'RIYATE   CORPORATIONS.  [ciI.  V. 

purchasing  and  operating  these  particular  mining  lands  in  this  state,  but  its 
business  in  the  purchase  and  operation  of  mines  is  not  restricted  to  this  state. 
This  is  clearly  shown  by  the  words  '  or  elsewhere,' meaning  elsewhere  than  in 
this  state.  This  is  the  more  appare.ut  from  the  fourth  paragraph ;  lor  in  that  no 
allusion  whatever  is  made  to  any  locality.  This  company  has,  we  conclude,  the 
power  to  purchase  and  operate  mining  lands  in  England  as  w^ell  as  in  this  state. 

"  But  suppose  we  are  wrong  in  this,  and  that  by  reason  of  the  language  used  in 
the  memorandum  of  association,  the  company  cannot  ojierate  mining  lands 
there,  still  it  does  not  follow  that  it  cannot  purchase  and  operate  such  lands 
here.  In  Railroad  v.  Coflfee  Co.,  6  Kan.  255,  it  was  held  that  a  corporation  cre- 
ated by  the  State  of  Penns3'lvania,  w^hich  could  not  do  business  nor  have  an 
office  in  that  state,  could  not  do  business  in  the  state  oi  Kansas.  Speaking  of 
the  Kansas  case,  it  has  been  said :  '  While  this  doctrine  is  correct  in  principle,  its 
application  requires  much  caution.  The  fact  that  all  the  operations  of  a  corpor- 
ation arc  carried  on  outside  of  the  state  in  which  it  was  incorporated  is  not 
necessarily  an  objection  to  the  legality  of  these  operations.  It  is  only  if  some 
rule  of  law  or  principle  of  policy  adopted  by  a  state  w^ould  be  interfered  with  by 
allowing  a  foreign  corporation  to  transact  business  w^ithin  its  jurisdiction  that 
the  usual  comity  will  be  refused.'  Morawetz  on  Private  Corporations,  Sec. 
965  a. 

"This  corporation  has  its  registered  office  in  England  and  holds  its  corporate 
meetings  and  can  transact  much  of  its  meetings  there.  The  fact  that  some  por- 
tion of  its  business,  namely,  the  purchase  and  operation  of  mining  lands  can  be 
carried  on  here  only  is  immaterial.  It  has  by  the  law  of  the  place  of  its  creation 
the  powerto  do  such  business  here,  and  that  businessisnot  opposed  to  the  policy- 
of  our  laws,  and  we  have  no  statute  which  denies  to  it  the  right  to  carry  on  such 
business  here.  This  corporation,  therefore,  had  and  has  the  right  to  purchase, 
hold  and  operate  these  mining  lands."  See  Demorest  v.  Flack,  128  N.  Y.  205; 
Empire  Mill  Co.  v.  Alston  Grocerv  Co.,  (Tex.)  15  So.  W.  Rep.  505;  OakdaleMfg. 
Co.  V.  Garst,  (R.  I.  1894)  28  Atl.'Rep.  973. 

In  Lancaster  v.  Amsterdam  Imp.  Co.,  (N.  Y.)  35  N.  E.  Rep.  964,  the  court  said: 
"To  discover  the  public  policy  of  a  state,  we  are  limited  as  it  was  observed  by 
Mr.  Justice  Story, in  the  Girard  will  case,  2  IIow.  127,  to  what  'its  constitution 
and  laws  and  judicial  decisions  make  known  to  us.'" 
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CHAPTER  VI. 
The  Doctrine  of  Ultra  Vires. 

§66.  In  General.— Ill  a  former  chapter  has  been  discussed  the 
general  subject  of  the  powers  of  corporations  and  it  is  now  jji-o- 
posed  to  state  very  briefly  the  results  which  follow  an  attempt 
b^'  a  corporation  to  do  acts  which  are  in  excess  of  its  corporate 
powers.  Such  acts  are  characterized  as  ultra  vires  us  dis- 
tinguished from  such  as  are  intra  vires.  The  use  of  the  term  has 
been  criticised,  but  it  has  become  so  well  established  as  descriljing 
acts  which  the  corporation  is  not  authorized  to  do,  that  it  will 
continue  to  be  used.  Some  confusion  has  doubtless  resulted  from 
its  use,  and  as  said  by  Blackburn,  J.,'  it  is  unfcyitunatc  that  this 
one  phrase  of  ultra  vires  has  been  used  to  express  both  an  excess 
of  authorit}'  as  against  the  shareholders,  and  the  doing  of  an  act 
illc,,;al  as  being  malum  prohibitum,  for  the  two  things  are  sub- 
stantialh'  different,  and  the  use  of  the  same  phrase  has  produced 
conlusion.* 

It  is  not  within  the  scope  of  this  work  to  discuss  in  detail  the 
various  acts  which  are  within  or  beyond  the  powers  of  particular 
corporations  under  the  terms  of  their  charters,  nor  would  a  ref- 
erence to  the  man}--  cases  involving  questions  of  construction  be 
profitable.  A  corporation  has  onh^  such  powers  as  are  expressly 
granted  to  it  by  the  state  and  such  as  are  reasonably  necessary 
in  order  to  carry  such  express  powers  into  execution.  From  this  it 
logically  follows  that  attempts  to  wrongfully  exercise  powders  not 
so  expressly  or  impliedly  granted  will  be  ineffectual  and  create  no 
rights  in  favor  oi  the  corporation.  As  against  the  corporation  it 
issinipl}^  a  question  of  construction  and  when  once  it  is  determined 
that  the  act  is  ultra  vires  nothing  further  remains  to  be  done. 
But  when  the  rights  of  other  parties  are  to  be  considered,  we  at 
once  meet  with  a  conflict  between  logical  consistency  and  justice, 
and  as  a  result  "the  Anglo-American  law  is  in  a  state  of  hoi^cless 
and  inextricable  confusion."  There  has  always  been  a  strong 
undercurrent  of  opposition  to  this  doctrine  and  the  tendency  cer- 
tainly is  toward  restricting  it  operation  by  the  application  of  the 
doctrine  of  estoppel.  This  general  tendency  is  clearly  shown  in 
the  cases  cited  in  the  following  sections. 

iTaylor  v.  Chichester  &c.  R.  Co.  L.  R.  2.  Ex..  356. 

8 For  definitions  of  ultrn  rires  see  Leslie  v.  Lorillard,  110  N.Y.  519;  National  Pember- 
tou  Bank  V.  Porter,  125  Mass.  333;  McPherson  v.  Foster,  .4.3  la.  48;  Cook.  II,  §664; 
Green's  Briocs  Ultra  Vires,  (2d  ed.)  35;  Field's  Ultra  Vires,  579. 
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§67.  Presumption  of  Validity.— While  a  corporation  must  be 
able  to  show  a  grant,  express  or  by  implication,  of  powers  which 
it  seeks  to  exercise,  it  is  well  settled  that  contracts  which  are  not 
contrary  to  the  express  provisions  ol"  the  charter  are  presumed  to 
be  within  the  powers  of  the  corporation  and  the  burden  is  upon 
one  denying  their  validity  to  prove  facts  mahing  them  ultra  vires.^ 
Thus  a'mortgage  executed  by  the  officials  of  a  corporation  will  be 
presumed  to  have  been  executed  under  proper  authority.'' 

§  68.  The  Doctrino  and  its  Reasons.— "  A  contract  of  a  corpora- 
tion which  is  either  unauthorized  by  or  in  violation  of  its  charter 
or  "-ovcrning  statutes,  or  which  is  entirely  outside  the  scope  of 
the  powers  of  its  creation,  is  void*  in  the  sense  of  being  no  con- 
tract at  all,  because  of  the  want  of  power  in  the  corporation 
to  enter  into  it;  that  such  a  contract  will  not  be  enforced  by  any 
species  of  action  in  a  court  of  justice,*  that  being  void  ab  initio,  it 
cannot  be  made  good  by  ratification ;  nor  by  any  succession  of 
renewals,  and  that  no  performance  on  either  side  can  give  validity 
to  it  so  as  to  give  a  part}^  to  the  fund  any  right  of  action  upon 
it."*  The  reasons  upon  which  the  doctrine  of  ultra  vires  rests  are 
thus  stated  by  Mr.  Justice  Gray.^  "The  reason  why  a  corpora- 
tion is  not  liable  upon  a  contract  ultra  vires,  that  is  to  say,  be- 
yond the  powers  conferred  upon  it  by  the  legislature,  and  vary- 
ing from  the  objects  of  its  creation,  as  declared  in  the  law  of  its 
organization  are: 

(1.)  The  interest  of  the  public  that  the  corporatian  shall  not 
transcend  the  powers  granted. 

(2. )  The  interest  of  the  stockholders  that  the  capital  shall  not 
be  subjected  to  the  risk  of  enterprises  not  contemplated  by  the 
charter,  and  therefore  not  authorized  by  the  stockholders  in  sub- 
scribing for  stock. 

(3.)  The  obligation  of  every  one  entering  into  a  contract  with 
a  corporation  to  take  notice  of  the  legal  Hmits  of  its  powers." 

§69.  Remedy  "Where  Part  Performance.— The  injustice  of  per- 
mitting a  corporation  to  plead  ultra  vires  and  yet  retain  the  ben- 
efits received  under  the  contract,  led  many  courts  to  adopt  the 
rule  that  while  no  action  can  be  maintained  upon  the  contract, 

iGorderv   Plattsmouth  Canning  Co.,  36   Neb.  548;   Railway   Co.  v.  McCarthy,  96  U. 

5  267-  Curtis  V.  Gokcy,  68  X.  Y.  300;  Elkins  v.  R.  R.  Co.,  36  N.  J.  Eq.  241;  Down- 
ing v.  Mt.  Washington  R.  Co.,  40  N.  H.  230;  Exparte  Peru  Iron  Co.,  7  Cow.  540;  Wood. 
Railway  Law,  526. 

2Boyce  v.  Montauk  Gas  Coal  Co.,  57  W.  Va.  73,  (1892),  41  Am.  &  Eng.  C.  C.  73. 

8 Davis  V.  Old  Colony  R.  Co.,  131  Mass.  258 ;  Chicago  Gas  &c.  Co.  v.  Peoples  Gas  &c. 
Co.  121  111.  530;  Franco  Texan  Land  Co.  v.  McCormick,  85  Tex.  416;  Long  v.  Ga.  Pac. 
Ryl'co..  91  Ala.  519;  Twiss  v.  Guaranty  Life  Assn.  (la.)  55  N.  W.  Rep.  9. 

♦  Greenville  Compress  &c.  Co.  v.  Planters  Compress  &c.  Co.,  70  Miss.  669;  Pearcc  v. 
Madison  &c.  R.  Co.,  21  How.  (U.  S.)  441  ;  Brunswick  Gas  Light  Co.  v.  United  Gas,  Fuel 

6  L.  Co.,  85  Me.  532  ;   Elevator  Co.  v.  Memphis  &c.  R.  Co.,  85  Tenn.  703. 

sjudge  Thompson  in  American   Law  Review,  vol.  xxviii,  p.  378.     Particular  attention 

la  called  to  this  article. 

•  Pittsburgh  &c.  R.  Co.  v.  Keokuk  &c.  Bridge  Co.,  131  U.  S.  371. 
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either  in  law  or  equity,  the  party  aggrieved  may  disaffirm  the 
contract  and  sue  to  recover  as  on  a  quantum  meruit  the  value  of 
what  the  corporation  has  actually  received.'  But  if"  the  ultra 
vires  contract  has  been  executed  on  both  sides  the  law  will  not  aid 
either  party  to  undo  it  or  to  recover  what  he  has  lost  thereby.' 

§70.  Estoppel,  While  Retaining-  Benefits.  — <Jtlicr  courts  apply 
the  still  more  enlightened  doctrine  that  neither  party  to  an  ultra 
vires  contract  will  be  heard  to  say  that  one  or  both  of  the  par- 
ties had  no  power  to  make  the  contract,  while  retaining  the  ben- 
efits received  under  the  contract.'  As  said  bv  Judge  Cooley,  the 
parties  are  "estoppel  in  some  cases  from  disputing  the  validity 
of  a  corporate  contract,  \vhen  it  has  been  fully  performed  on  one 
side,  and  when  nothing  short  of  its  enforcement  will  do  justice."* 

"Under  this  doctrine,  "says  Judge  Thompson  in  reference  to  the 
contrary  rule,  "the  right  to  cheat  is  mutual;  it  enables  the  corpor- 
ations to  cheat  the  individual,  and  it  is  equally  generous  in  ena- 
bling the  individual  to  cheat  the  corporation;  so  that,  when  a 
person  had  made  a  contract  with  a  corporation  which  was  ultra 
vires,  and  had  received  the  full  benefit  of  it,  neither  he  nor  those 
claiming  under  him  were  estop]3ed  from  setting  up  the  invalidity 
of  the  contract  in  defence  of  a  suit  to  enforce  it." 

1  Pitt«.burgli  &c.  R.  Co.  v.  Keokuk  &c.  IJridpe  Co.,  131  U.  S.  371 ;  Brunswick  Gas  Light 
Co.  v.  United  Gas,  Fuel  iK:  LiRht  Co.,  85  Me.,  532;  Penn  Kv.  Co.  v.  St.  Louis  &i;.  R  Co., 
118  U.  S.  290;  Central  Transportation  Co.  v.  I'ullnian  Car  Co.,  139  U.  S.  24-.  In  Green- 
ville Compressed  &c.  Co.  v.  I'lanters'  Compiessr  d  iS:c.  Co.,  70  Miss.  669,  it  was  held  that 
an  ultra  vires  contract  -would  not  be  specifically  enforced  in  equity,  nor  would  an  action 
.Ht  law  lie  thereon.  The  court  by  Cooper  J.,  saiil :  "  Tlie  agreement  between  the  directors 
of  their  companies  was  clearlj-  beyond  the  corporate  powers  of  either  company  to  make, 
and  it  had  not  been  fully  executed  when  the  appellant  withdrew  from  it.  There  are  some 
decisions  which  proceed  on  the  apparent  postvilatc  that  an  ultra  vires  afrreement  executed 
fully  by  one  of  the  corporations  or  so  far  executed  that  tlic  status  quo  cannot  be  restored, 
may  be  made  the  basis  of  an  action.  But  in  many  of  these  cases  it  would  be  found  that 
the  measure  of  recovery  would  be  the  s.nme  whether  the  injury  to  the  plaintiff  by  the 
failure  of  the  defendant  to  perform,  or  the  benefit  received  by  the  defendant  under  the 
agreement  is  t.tken  as  the  standard.  Cases  ct  this  sort  may  thcr'fore  be  well  assijjned  to 
that  oth:T  and  far  more  numerous  class  in  which  the  rijjht  of  recovery  i<  not  rested  upon 
the  invalid  aerreenient.  but  isrecognized  to  cxistnotwithstan..iny  the  ajjrcenient  upon  the 
principle  that  the  defendant  may  not  repudiate  the  contract  and  yet  rrtaiu  the  benefit 
which  has  b'en  derived  under  it.  The  decided  weisrht  of  authority  in  England  and 
America  is  that  no  action  lies  upon  the  invalid  contract,  that  no  decree  can  be  made  by  a 
court  of  equity  for  its  specific  peiformancc,  nor  a  recovt-ry  he  had  at  law  for  its  breach  ; 
but  that  by  proceed  ling  in  the  proper  court,  the  pi  ii:it  tTm;iy  recover  to  the  extent  of  the 
benefit  received  bv  the  defendant  from  the  execution  of  the  agreement  bv  the  plaintiff." 
Ashl)ury  Railway  Carriage  Co.  v.  Kiche.  L.  R.,  7  H.  L.  653;  in  Ke  Cork  &c'  Rv.  Co.  L.  K., 
4Ch.  748;  Garrett  v.  Kansas  Citv  C<.al  NtiningCo.  113  Mo.  330;  Le  Warne  v.  Meyer, 
38  Fed.  Rep.  191 ;  Day  v.  Spiral  Spring  Buggy  Co.,  57  Mich.  14  6. 

'  Parish  V.  Wheeler,  22  N.  Y.  494.  See  language  of  Mr.  Justice  Miller  in  Thomas  v.  Kail- 
road  Co.,  101  U.  S.  71,  86. 

s  Wright  V.  Hughes,  119  Ind.  324;  Wright  v.  Pipe  Line  Co.,  101  Pa.  St.  204;  Hardware 
Co.  V.  I'halen.  128  I'a.  St.  110;  Dewey  v.  Toledo  &c.  R.  Co.  81  .Mich.  351;  Carson  City 
Sav.  Bank  v.  Carson  Citv  Elevator  Co.,  91  Mich.  550;  Union  Hardware  Co.  v.  Plum  Mfg. 
Co.,  58  Conn.  219;  Louisville  &c.  R.  C">.  v.  Flannagan,  11.'  Ind.  4SS:  Manchester  &c. 
R.  Co.  v.  Concord  R.Co.,  (N.  Y.)  2o  Atl.Rcp.  3'-:i;  Color.ado  Loan  Co.  v.  Grand  Valley  Coal 
Co.,  (Colo.)  32  lac.  Rep.  178:  T.ler  v.  Tualatin  Academy.  11-  Ore.  4S5  ;  Natchez  v.  Mal- 
lery,  54  Miss.  499;  Humphrev  v.  Patrons  Merc.  .Assn.i  50  la.  007  :  Twiss  v.  Guaranty 
Loan  Assn..  (la.)  55  N.  W.  Rep."  9;  Darst  v.  Gale,  83  III.  l."6;  Wocjd  v.  Carry  Water 
Works.  4*.  Fe. I.  Rep  146;  I.inkauf  v.  Lombard,  l  37  N.  Y.  417;  Whitnev  Arms  Co.  v.  Bar- 
low, 63  N.  Y.  62;  Camden  &o.  R.  Co.  v.  Mavs  &c.  R.  Co.,  48  .\.  J.  L.  .'>30;  Sherman 
Center  Town  Co.  v.  Morris,  43  Kan.  282;  McGee  v.  Pac.  Imp.  Co.,  98  Cal.  678:Comw.  v; 
Suffolk  Trust  Co.,  (Mass.l  37  N.  E.  Rep.  757;  Morawetz,  II  §693;  Beach  II.  §§442-445. 
Spelling,  II,  §766;   Field  §263. 

*D.Tv  vs.  Spiral  Spring's  Buggy  Co.,  57  Mich.  146.  Con'm.— Sherwood  &  j*/r/s,  S3 
Ala.  115;  Chewacla  Lime  Works  v.  Dismukes,  S7  Ala.  344;  Grand  Lod^e  v.  Waddill,  36 
Ala.  313; 
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*' There arefew rules" said  Chief  Justice  Gilfillan*  "better  settled 
or  more  strongly  supported  bj^  authorit\%  with  few  exceptions,  in 
this  coiintrv  than  that  -when  a  contract  bj^  a  private  corpora- 
tion, which  is  otherwise  unobjectionable,  has  been  performed  on 
one  side,  the  party  which  has  received  and  retained  the  benefits  of 
such  performance  shall  not  Ije  permitted  to  evade  performance  on 
the  ground  that  the  contract  was  in  excess  of  the  purpose  for 
which  the  contract  was  created.  The  rule  may  not  be  strictly 
logical,  but  it  prevents  a  great  deal  of  injustice." 

Thus  a  part\^  who  has  borrowed  money  from  a  corporation 
and  given  his  promisory  note  therefore,  cannot  when  sued  on  the 
note  be  heard  to  say  that  the  corporation  had  no  power  to  make 
the  loan. ' 

§71.  Action  in  Furtherance  of  Ultra  Vires  Contract.— Marble  Co. 
V.  Harvey.—'  The  claim  sought  to  be  enforced  in  this  case  grew  out 
a  contract  whereby  one  corporation  agreed  to  purchase  the 
shares  of  another  corporation  engaged  in  a  similar  business.  The 
contract  w^as  held  to  be  vltra  vires  and  void  and  no  rights 
resulted  from  it  w^hich  were  enforceable  in  the  courts.  The  court 
said:  "The  complainant  sues  upon  the  contract,  and  in  affirm- 
ance of  it,  seeks  to  have  this  defendant  perform  an  agreement 
which  sprang  from  and  w^as  collateral  to  it.  It  has  received  the 
shares  it  purchased,  and  holds  on  to  them.  It  simply  asks  that 
the  defendant  be  further  compelled  to  perform  his  contract  by 
contributing  in  accordance  with  his  agreement,  his  proportion  of 
the  liability  paid  off  by  complainant  in  protection  of  the  prop- 
erty of  the  McMillan  Marble  Company.  The  suit  is  clearly  in 
furtherance  of  the  original,  unlaw-ful  and  void  contract.  That 
the  contract  has  been  executed  by  the  plaintiff  does  not  make  it 
lawful  or  entitle  it  to  an  enforcement  of  it. 

This  proposition  w^as  very  plainly  put  in  Pittsburgh  &c.  Ry. 
Co.  V.  Keokuk  &c.  Bridge  Co.  *  w^hen  it  was  stated  as  a  result 
of  all  the  previous  decisions  of  that  court  upon  this  subject,  'that 
a  contract  made  by  a  corporation,  which  is  unlawful  and  void 
because  beyond  the  scope  of  its  corporate  power,  does  not,  by 
being  carried  into  effect,  become  lawful  and  valid;  but  the  proper 
remedy  of  the  party  aggrieved  is  by  disaffirming  the  contract, 

1  Seymour  t.  Chicago  Guaranty  Fund  Life  Sec,  54  Minn.  147. 

aPaock  V.  Lafayette  B.  Assn.,  71  Ind.  357;  Pancoost  v.  Travelers'  Ins.  Co.,  79  Ind. 
172;  N.  y.  Mut.  Life  Ins.  Co.  v.  Wilcox  8  Bliss,  iV.  S.)  203;  ChicaKO  iScc.  R.  Co.  v.Dcrkes, 
103  Ind.  520;  See  First  Nat.  Bank  v.  Keifer  Milling  Co.,  (Ky.)  23  S.  \V.  Rep.  675. 

In  Steam  NaT.  Co.  v.  Weed  17  Barb.  378,  Parker  J.  said;  "It  ill  becomes  the  defendants 
to  borrow  from  the  plaintiflTa  $l.i>00  for  a  single  day,  to  relieve  their  immediate  necessi- 
ties, and  then  to  turn  round  and  say:  'I  will  not  return  you  this  money,  because  you  had 
no  pf)wer,  by  your  charter,  to  lend  it.  Let  them  first  restore  the  money,  and  then  it  will 
be  time  enough  for  them  to  discuss  with  the  sovereign  power  of  the  State  of  Connecticut 
the  extent  of  the  plaintifts  chartered  privileges.  We  shall  lose  our  respect  for  the  law, 
when  it  so  far  loses  its  character  for  justice  as  to  sanction  the  defence  here  attempted." 

•  92  Tenn.  115  (1894.) 

*31  U.  S.  38a. 
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and  suing  to  recover,  as  on  a  quantum  meruit,  the  value  of 
what  the  defendant  has  actuall}'  received.' 

•  §72.  The  Case  of  Central  Transportation  Co.  v.  Pullman  Palace 
Car  Co.  ^  is  an  exceedin.tjly  interesting  case  as  it  involved  a  con- 
sideration of  the  circumstances  under  which  a  defendant  may  inter- 
pose the  defense  of  ultra  vires,  notwithstanding  full  performance 
by  the  plaintiff.  In  that  case  the  Central  Transportation  Com- 
pany had  leased  and  transferred  all  of  its  property  of  every  kind 
to  the  defendant  company  which  was  engaged  in  a  similar  and 
competitive  business.  The  lessee  company  undertook  to  pay  all  of 
the  debts  of  the  lessor  company,  and  to  pay  to  it  annually  the  sum 
of  two  hundred  and  sixtj'-four  thousand  dollars  for  a  term  of 
ninety-nine  years.  iVtssession  was  taken  and  the  instrdlments 
paid  for  a  number  of  3'ears.  The  suit  was  for  a  part  of  the 
installment  for  the  last  year  before  suit.  The  defence  of  ultra 
vires  was  interposed  and  sustained  the  court  holding  that 
the  sale  was  unauthorized  and  in  excess  of  the  power  of 
the  selling  company.  It  was  urged  for  the  plaintiff,  as  in  this 
case,  that  even  if  the  contract  was  void,  because  ultra  \ires  and 
against  public  policy,  yet  that,  having  been  fully  executed  on  the 
part  of  the  plaintiff,  and  the  benefits  of  it  received  by  the  defend- 
ant for  the  period  covered  by  the  declaration,  the  defendant  was 
estopped  to  set  up  the  invalidity  of  the  contract  as  a  defence  to 
an  action  to  recover  the  compensation  agreed  on  for  that  period. 

After  reviewing  its  owai  decisions  upon  this  branch  of  the  case, 
the  court  said: 

"The  viciv  which  this  court  has  taken  of  the  question  pre- 
sented by  this  branch  of  the  case,  and  the  only  view  which 
appears  to  us  consistent  with  legal  principles,  is  as  follows:  A 
contract  of  a  corporation  which  is  ultra  vires  in  the  proper  sense, 
that  is  to  sav,  outside  tlie  object  of  its  crention  as  defined  in  the 
law  of  its  organization,  and  therefore  beyond  the  powers  con- 
ferred upon  it  by  the  legislature  is  not  voidable  only,  but  wholly 
void,  and  of  no  legal  effect.  The  objection  to  the  contract  is  not 
merely  that  the  corporation  ought  not  to  have  made  it,  but  that 
it  could  not  make  it.  The  contract  cannot  be  ratified  b\'  either 
party  because  it  could  not  have  been  authorized  by  eitlier.  No 
performance  on  either  side  can  give  the  imlawful  contract  any 
validity,  or  be  the  foundation  of  any  right  of  action  upon  it. 
When  a  corporation  is  acting  within  the  general  scope  of  the 
powers  conferred  upon  it  by  the  legislature,  the  corporation,  as 
well  as  persons  coiiiracting  with  it,  may  be  estopped  to  deny 
that  it  has  complied  with  tHe  legal  formalities  which  are  prere- 
quisite to  its  existence  or  to  its  action,  because  such  requisites 
might  in  fact  have  been  complied  with.     But  where  the  contractis 

1139  U.  S.  24,. 
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be3-ond  the  powers  conferred  upon  it  b}'  existing  law,  neither  the 
corporation  nor  the  other  party  to  the  contract  can  be  estopped 
bv  assenting  to  it  or  by  acting  upon  it,  to  show  that  it  was  pro- 
hibited b^'  law. 

A  contract  ultra  vires  being  unlawful  and  void,  not  because  it 
is  in  itself  immoral,  but  because  the  corporation,  by  the  law  of  its 
creation,  is  incapable  of  making  it,  the  courts  while  refusing  to 
maintain  any  action  upon  the  unlawful  contract,  have  always 
striven  to  do  justice  between  the  parties,  so  far  as  it  could  be 
done  consistently  with  adherence  to  law,  by  permitting  property 
or  money  parted  with  on  the  faith  of  the  unlawful  contract,  to  be 
recovered  back  or  compensation  to  be  made  lor  it.  In  such  cases, 
however,  the  action  is  not  maintained  upon  the  unlawful  con- 
tract, nor  according  to  its  terms,  but  on  an  implied  contract  of 
the  defendant  to  return,  or  failing  to  do  that,  to  make  compensa- 
tion for  property  or  money  which  it  has  no  right  to  retain.  To 
maintain  such  an  action  is  not  to  affirm,  but  to  disaffirm,  the  un- 
lawful contract.'^  This  seems  to  us  to  fully  and  clearly  state  the 
rule.  The  passage  cited  by  counsel  from  Railway  Co.  v.  Mc- 
Carthy* 'that  the  doctrine  of  vlira  vires  when  invoked  for  or 
against  a  corporation  should  not  be  allowed  to  prevail  when  it 
would  defeat  the  ends  of  justice  or  work  a  legal  wrong,'  is  mis- 
leadmg  and  if  literally  construed  would  result  in  an  enormous 
practical  extension  of  the  power  of  corporations.  We  do  not 
understand  that  a  result  required  by  adherence  to  the  law  would 
be  either  unjust  or  a  legal  wrong.  The  learned  judge  doubtless 
intended  it  to  be  understood  that  the  defense  would  be  a  legal 
wrong  only  when  the  law  did  not  reqtiire  its  consideration 
by  the  court.  This  passage  and  one  ol  similar  character  in  San 
Antonio  v.  Mahaffy'  was  uncalled  for  in  the  case  in  which  it  was 
used  and  in  Central  Transportation  Co.  v.  Pullman  Palace  Car 
Co.,  was  characterized  as  a  mere  passing  remark.  To  sustain 
suit  as  now  presented  would  be  in  affirmance  and  furtherance 
of  an  unlawful  and  void  contract.  It  is  in  no  sense  a  suit  in 
disaffirmance." 

§  73.  Disafflrmance  After  Part  Performance.— The  right  and  duty 
of  a  party  to  disaffirm  an  ultra  vires  contract  after  it  has  been 
partially  performed  without  being  responsible  in  damages  for  the 
value  of  the  unexecuted  portion  of  the  contract,  is  thus  stated  by 
Mr.  Justice  Miller.*  "  What  is  sought  in  the  case  before  us  is  the 
enforcement  of  the  unexecuted  part  of  the  agreement.  So  far  as 
it  has  been  executed        *       *       *       -^i^^  accounts  have  been  ad- 

1  Central  Transportation  Co.  v.  Pullman  Palace  Car  Co..  139  U.  S.  60. 

»96U.  S.  267. 

•  96  U.  S.  312. 

*Thotnas  v.  Railroad  Co.,  101  U.  S.  71. 
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justed  and  each  party  has  received  what  he  was  entitled  to  by  its 
terms.  There  remains  unperformed  the  covenant  to  arbitrate 
with  regard  to  the  value  of  the  contract.  It  is  the  damages  pro- 
vided for  in  that  clause  of  the  contract  which  are  sued  for  in  this 
action— damages  f(jr  a  material  part  of  the  contract  never  per- 
formed ;  damages  for  the  value  of  a  contract  which  was  void.  It 
is  not  a  case  of  a  contract  fully  executed.  *  *  *  It  is  a 
contract  forbidden  by  public  policy  and  beyond  the  power,  of  the 
defendant  to  make.  Having  entered  into  the  agreement  it  was 
the  duty  of  the  company  to  rescind  or  abandon  it  at  the  earliest 
moment.  This  duty  was  independent  of  the  clause  in  the  con- 
tract which  gave  them  the  right  to  do  it.  Though  they  allowed 
its  performance  for  several  years,  it  was,  nevertheless,  a  rightful 
act  when  it  was  done.  Can  this  performance  of  a  legal  duty,  a 
duty  both  to  stockholders  of  the  company  and  to  the  i)ublic,  give- 
to  plaintifts  a  right  of  action?  Can  they  found  such  a  right  on  an 
agreement  voidlor  want  of  corporate  authority  and  forbidden 
by  the  policy  of  the  law?  To  hold  that  they  can,  is,  in  our 
opinion,  to  hold  that  any  act  performed  in  executing  a  void  con- 
tract makes  all  its  parts  valid,  and  that  the  more  that  is  done 
under  a  contract  forbidden  by  law,  the  stronger  is  the  claim  to 
its  enforcement  by  the  courts."^  It  will  be  observed  that  the  con- 
tract   was  void  as  against  public  policy. 

§  74.  Notice  of  Limitation  on  Corporate  Powers.— A  person  who 
deals  with  a  corporation  must  at  his  peril  take  notice  of  the  limi- 
tations upon  its  power  which  are  contained  in  its  charter  or 
articles  of  incorporation.  "Every  person  who  enters  into  aeon- 
tract  with  a  corporation"  says  Chief  Justice  Gray'  "is  bound  at 
his  peril  to  take  notice  of  the  legal  limitsof  its  capacity,  especially 
wliere,  as  in  this  commonwealth,  all  acts  of  incorporation  are 
deemed  public  acts,  and  every  corporation  organized  under  gen- 
eral laws  is  required  to  file  in  the  office  of  the  secretary  of  the 
commonwealth  a  certificate  showing  the  purpose  for  which 
the  corporation  is  constituted."* 
This  rule  applies  to  foreign  as  well  as  domestic  corporations.* 
Thus  where  a  bank  loans  a  corporation  more  money  than  the 
latters  recorded  articles  of  incorporation  empowers  it  to  borrow 
it  does  so  at  its  peril  and  the  claim  against  the  assignee  of  the 

»To  the  same  effect  is  Oregon  R.  &  N.  Co.  t.  Oregonian  R.  Co..  130  U.  S.  1 ;  Penn.  Ry. 
Co.  V.  St.  Louis  &c.  R.  R.  Co.,  118  U.  S.  290;  Central  Transp.irtation  Co.  v.  I'nllinan 
Car  Co.,  139  II.  S.  24;  Bowman  Dairy  Co.  t.  Money,  4-1  Mo.,  Apn.  665;  MallaryT. 
Hanaur  Oil  Works.  80  Tenn.  598.     See  National  Hank  v.  Matthews,  98  U.  S.  621. 

'Davis  V.  Railway  Co.,  131  Mass.  258. 

'Humnhrv  ▼  Patrons  Merc.  As;-n  50  la.  607:  Haden  v.  Farmers  &c.  As«n.  SO  Va.  683; 
Elevator  Co.  v.  Memphis  &o.  R.  Co.  85  Tenn.  703;  F  anklin  Co.  v.  Lewiston  Sav.  Inst. 
68  M  e.  +3 

In  Bockover  t.  Chicago  Assn.  77  Va.  85  it  was  held  that  a  person  dealing  with  a  cor- 
poration must  also  take  notice  of  its  bv-laws  am!  methods  of  doing  business. 

*Rcet"c  T    Rundle,  103  U.  S.  222. 


58  PRIVATE    CORPORATIONS.  [CH.  YI. 

corporation  will  be  allowed  only  to  the  amount  the  corporation 
was  permitted  to  borrow/ 

§  75.  Limitations  upon  this  Rule.— The  harsh  rule  requiring  per- 
sons who  deal  with  corporations  to  take  notice  of  the  extent  of 
their  powers  is  subject  to  certain  well  defined  limitations.  When 
the  want  of  power  is  apparent  upon  comparing  the  act  done  with 
the  charter,  the  party  dealing  with  the  corporation  is  presumed 
to  have  knowledge  of  the  defect  and  the  delense  of  ultra  vires  is 
available  against  him.  But  such  a  defense  will  not  prevail 
against  a  party  who  cannot  be  presumed  to  have  had  any 
knowledge  of  the  want  of  authority'  to  make  the  contract. 
Hence  if  the  want  of  authority  depends  not  merely  upon  the  law 
under  which  the  corporation  acts  but  upon  the  existence  of  cer- 
tain extrinsic  facts  resting  peculiarly  within  the  knowledge  of 
the  corporate  officers,  the  corporation  will  be  estopped  from 
denying  that  which  by  assuming  to  make  the  contract  it  has 
virtually  affirmed.' 

Thus  a  person  dealing  with  a  corporation  is  not  bound 
to  know  that  a  power  cannot  be  rightfully  exercised  in  a  partic- 
ular case,'  or  that  a  limit  of  indebtedness  fixed  by  the  charter  has 
been  reached.* 

§76.  Acquiescence  in  Ultra  Vires  Act.— If  a  stockholder  desires 
protection  against  an  ultra  vires  act  of  the  corporation  he  must 
act  prompt!}^  and  energetically,  or  he  \vill  be  bound  by  acquies- 
cence. If  he  assents  to  the  transaction  or  for  an  unreasonable 
time  acquiesces  until  the  other  party  has  acted  on  the  faith  of 
the  transaction  so  that  he  will  suffer  great  injury'  by  its  repudi- 
ation, a  court  of  equity  will  be  slow  in  granting  relief  to  such 
stockholder.   * 

1  First  Nat.  Bank  v.  Keifer  Milling  Co.,  (Ky.)  23  S.  W.  Kep.  675. 

The  court  intimates  that  the  rule  might  be  difl'erent  in  a  contest  between  the  bank  and 
the  borrower,  "But  the  enforcement  of  that  provision  is  demanderl  by  the  assignee  for 
the  benefit  of  other  creditors,  who  had  been  prejudiced  by  the  unauthorized  and  illegal 
dealing  of  the  batik  with  an  unfaithful  officer  of  the  milling  company,  whereby  its  insol 
vency  \vas  precii)italed,  if  not  actually  caused;  and  in  such  case  a  participant  in  the 
fraudulent  transaction,  not  other  innocent  creditors  should  sufl'er." 

And  see  Steam  Nav.  Co.  v.  Weed,  17  Barb.  378. 

3. Monument  Nat.  Bank  v.  Globe  Works.  101  Mass.  58;  Beecher  v.  Rolling  Mill  Co.  45 
Mich.    103;   Boyce  v.    Montank  Gas  Coal  Co.  37  W.  Va.  73  (1892);  Beach  II  §§  740,  744. 

In  Bisscl  V.  Railroad  Co.,  22  N.  Y.  259,  the  court  said:  "It  is  a  good  defense  to  a  cor- 
poration when  sued  upon  contract,  that  in  making  such  contract  it  exceeded  its corpor.itc 
powers;  this  defense  being  allowed,  not  for  Ihe  sake  of  the  corporators,  but  for  that  of 
the  public.  The  corporation  would,  ho\vevcr,  be  estopped  irom  setting  up  the  delense 
in  a  case  where  the  other  party  to  the  contract  could  not  be  presumed  to  be  cognizant  of 
the  excess  of  pov/cr." 

3Gerraantown  &c.  Ins.  Co.  v.  Dheir,  43  Wis.  420. 

*Humphrv  v.  Patron's  Merc.  Assn.  50  la.  6o7;  Contra,  Weber  v.  Spokane  Nat.  Bank,  50 
Fed.  Rep. 735. 

s Stewart  v.  Transportation  Co.,  17  Minn.  372  (Gil.  348);  Alexander  v.  Searcy,  81  Ga. 
545  ;  Dimpfel  v.  Railroad  Co.,  110  U.  S.  210;  St.  Louis  &c.  Railway  Co.  v.  Terra  Haute 
&c.Ry.Co.l45U.S.  39.^:  Eovce  v.  Montank  Gas  Coal  Co.,  37  W.  Va.73  (1892);  Ashursts. 
Appcril,  60  Pa.  St.  290;  Green's  Brice's  Ultra  Vires.  783.  In  Nashua  &  L.  R.  Corp.  v. 
Bosten  &  L.  R.  Corp.  (Mass.  1892)  31  N.  E.  Kep.  1061,  it  was  held  that  a  contract  for 
the  joint  operation  of  two  railroads  would  not  be  declared  ultra  vires  in  an  action  on  the 
contract,  when  the  defense  was  nfit  set  up  in  the  answer,  or  in  a  previous  action  between 
the  snme  parties  on  the  same  contract,  and  when  n<>  statute  or  deci'^ion  of  that  st.-ite  or 
of  the  f  ireign  state  is  cited  in  support  of  the  defense,  and  when  there  is  nothing  to  show 
that  the  legislature  or  any  public  officer  of  either  state  has  ever  objected  to  the  contract. 


en.  VI.]  THE    DOCTRIN'K   OF    ULTRA    VIRKS.  59 

§  77.  Recission  of  Ultra  Vires  Contract.— St.  Louis  V.  &  T.  H.  Co. 
vs.  Terre  Haute  &  I.  R.  Co.'— This  was  a  bill  in  equity  to  set  aside 
and  cancel  a  conveyance  ot  the  plaintiffs'  railroad  and  franchises 
to  the  defendant  for  a  term  ol  nine  hundred  nnd  ninety-nine 
years.  It  appeared  that  the  contract  had  been  fully  executed  on 
the  part  of  the  plaintiff  by  the  actual  transfer  of  its  railroad  and 
franchises  to  the  defendant  and  that  the  defendant  had  held  the 
property,  and  paid  the  stipulated  consideration  irom  time  to 
time  for  a  period  of  seventeen  years,  and  had  taken  no  steps  to 
rescmd  or  repudiate  the  contract.  The  contract  was  held  to  be 
ultra  vires,  but  the  court  said:  "Upon  this  state  of  facts,  for  the 
reasons  above  stated,  the  plaintiff  considered  as  a  party  to  the 
unlawful  contract,  has  no  right  to  invoke  the  assistance  of  a 
court  of  equity  to  set  it  aside.  And  so  far  as  the  phiintiff  corpor- 
ation can  be  considered  as  representing  the  stockholders,  and 
seeking  to  protect  their  interests,  it  and  they  are  barred  bv  laches.' 
This  case  is  not  like  those  in  which  the  defendant,  having  aban- 
doned or  relused  to  perform  the  unlawful  contract,  has  been  held 
liable  to  the  plaintiff",  as  upon  on  implied  contract,  for  the  value 
ot  what  he  has  received  from  him,  and  had  no  right  to  retain.'" 

11+5U   S.  393. 

2  Mar  wood  v.  Railwav  Co.,  17  Wall.  7S  ;  Graham  v.  Rail  wav  Co..  2  Hall.  T.  4-50, •  Flock* 
T.  Railway  Co.,  1  Small  &  G.  14:i ;  Grcyory  v.  Patchet^  11  Law  Times  (N.  S.)  357. 
sSpring  Co.  t.  Know  Hon,  103  U.  S.  49;  Bank  y.  Townsend,  139  U.  S.  67. 
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CHAPTER  VII. 
Capital  Stock. 

§78.  Capital.— The  capital  of  a  corporation  is  tlie  fund  with 
which  it  transacts  its  business,  and  embraces  all  its  property, 
real  and  personal.^  It  is  "the  property  or  means  contributed  by 
the  stock-holders  as  the  fund  or  basis  for  the  business  enterprise, 
for  which  the  corporation  was  formed."^ 

§79.  Capital  Stock.— A  distinction  is  properly  made  between 
the  capital  and  the  capital  stock  of  a  corporation,  although  the 
terms  are  often  used  interchangably.^ 

The  word  capital  when  properly  used  refers  to  the  prop- 
erty of  the  corporation,  while  the  capital  stock  represents 
the  interest  of  the  stockholders  in  the  corporation.  The 
amount  of  the  capital  stock  is  determined  by  the  charter 
and  remains  fixed  except  as  increased  or  decreased  in  the 
manner  provided  by  law,  while  the  amount  of  capital  which 
a  corporation  may  acquire  is  limited  only  by  its  success  in  acqui- 
sition and  accumulation.*  The  value  of  the  capital  stock  is 
measured  by  the  value  of  the  corporate  property.'  The  capital 
stock  determines  the  amount  of  the  capital  which  must  be  kept 
unimpaired  for  the  benefit  of  creditors  while  the  corporation 
exists.    Whatever  is  acquired  in  excess  of  this  is  surplus  and  may 

1  People  V.  Commissioners,  23  N.  Y.  219 ;   Bailey  v.  Clark,  21  Wall.  286. 

2 Iron  Ry.  Co.  v.  Lawrence  &c.  Co.,  (Ohio)  30  N.  B.  Rep.  616;  Cook,  I.  §9. 

8 San  Francisco  V.  Sprir.g  Valley  Water  Works,  63  Cal.  r>29;  Christensen  v.  Eno,  106 
N.  Y.  97.  In  Williams  v.  Western  Union  Tel.  Co.,  93  N.  Y.  162,  in  consitlering  a  statute 
which  provided  that  the  directors  shonld  not  withdraw  or  in  any  way  pay  to  the  stock- 
holders anv  part  of  the  capital  stock  of  the  corporation,  or  reduce  the  caj^itril  stock  with- 
out the  assent  of  the  legislature,  the  court  sairi; 

"  The  '  capital  stock  '  in  this  section  does  not  n^ean  share  stock,  bri  i*-  means  the  prop- 
erty of  the  corporation  contributed  by  its  stockholdei-s  or  otherwise  c/ot^ined  by  it,  to 
the  extent  required  by  its  charter.  While  the  term  'capital  stock'  if  fr'.qui-ntly  used  in  a 
loose  and  indefinite  "sense,  in  this  section  and  in  legal  phrase  general)/  it  means  that  and 
nothing  more.  In  State  v.  Association,  2.^  N.J.  L.  195,  Green  C.  J.  said.  'The  phrase 
'  capital  stock  '  is  generally,  if  not  universally,  used  to  designate  the  amount  of  i  apital  to 
be  contributed  for  the  purposes  of  the  corporation.  The  amount  thus  contribtued  con- 
stitutes the  capital  stock  of  the  company." 

In  Burrall  v.  Railroad  Co.,  75  N.  Y.  211'  Folger  J.  defined  'capital  stock'  as  thatmonc3' 
or  property  which  is  put  in  a  single  corporate  fund  by  those  who  by  subBcription  there- 
fore become  members  of  a  corporate  body. 

Seeto  some  effect  Barry  v.  Exchange  Co.,  1  Sandf.  Ch.  2.S0. 

'■  The  capital  stock  is  to  b"  clearly  distinguished  from  thj  amount  of  property  possessed 
by  the  corporation.  Occasionally  it  happens  that  under  t  ic  terms  of  statutes  relating  to 
stock,  which  have  been  drawn  without  repard  to  the  tci  hnical  meaning  of  words,  the 
court  will  construe  the  capital  stock  to  mean  all  the  actual  property  of  a  corporation." 
Cook  1,  §9,  citing  Ohio  Ry.  Co.  v.  Weber  96  111,  443;  Phila.  v  Ridge  Avenue  Ry.  Co.  102 
Pa.  St.  109;  Srcuritv  Co.  v.  Hartford,  (Conn.)  23  Atl.  R<p.  699;  Mr  Lowell  (§4)  defines 
stock  as  "the  sum  of  all  the  rights  and  duties  of  all  the  shareholders." 

*  Farrington  v.  Tennessee.  9='  U.  S.  6S6 ;  Wethcrby  v.  Baker,  35  N'.  J.  Eq.  801 :  People  v. 
Coleman,  126  N.  Y.  433;  Boone,  §105;  Thompson,  Liability  of  Stockholders  SS5.I-12. 

6  Raleigh  &c.  R.  Co.  t.  Wake,  87  N.  C.  414. 
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be  distributed  as  profits,  but  until  divided  such  surplus  belonijs  to 
thecorporation,  and  in  a  general  sense  may  be  regarded  as  a  por- 
tion of  its  capital.' 

§80.  Shares  of  Stock.— "A  share  of  stock  is  an  incorporeal 
intangible  thing.'"  It  is  a  right  to  a  certain  proportion  of  the 
capital  stock  of  the  corporation — never  realized  except  upon  the 
dissolution  and  winding  up  of  the  corporation — with  the 
right  to  receive  in  the  meantime  such  profits  as  may  be  made 
in  the  shape  of  dividends."'  In  other  words,  it  is  the  "right  to 
participate  according  to  the  amount  of  his  stock  in  the  surplus 
profits  of  the  corporation,  on  a  division  and  ultimately  on  the 
dissolution  in  the  assets  remaining  after  the  payment  of  its 
debts."* 

"The  expression  shares  of  stock  when  qualified  by  \vords  indi- 
cating number  and  ownership,  expresses  the  extent  of  the  owners 
interest  in  thecorporation  property.  The  interest  is  equitable,  and 
does  not  give  him  the  right  of  ownership  to  specific  property  of 
the  corporation.  But  he  does  own  the  specific  stock  held  in  his 
name,  and  under  the  rules  of  law,  the  property  of  the  corpora- 
tion is  held  by  the  corporation  in  trust  for  the  stockholders."' 

§81.  Stock  Certificates.— (a.)  Definition.  A  certificate  of  stock 
is  a  written  acknowledgement  by  the  corporation  of  the  interest 
of  the  stockholder  in  the  corporate  property  and  franchises.  The 
stock  must  be  distinguished  from  the  certificate  of  stock.  Ti  e 
former  is  the  substance,  while  the  latter  is  simply  the  evidence.* 

{b.)  Right  to  a  Certificate.— A  stockholder  has  a  right  to 
demand  and  receive  a  stock  certificate,  but  the  possession  of  a 
certificate  is  not  necessary  to  entitle  him  to  enjoy  the  rights  and 
privileges  of  membership  in  a  corporation  nor  to  impose  upon 
him  the  duties  and  liabilities  incidental  to  such  membership.' 

{c.)  Not  Negotiable  Instruments.—  It  is  now  well  settled  that 
rertificates  of  stock  are  not  negotiable    instruments,*  although 

1  Williams  v.  West.  Union  Tel.  Co..  93  N.  Y.  1G4;  Farrington  v.  Tennessee,  95  U.S.  685 
Phelps  V.  Parmer's  Bank,  26  Conn.  272. 
•Jermane  v.  Lake  Sliore  &c.  R.  Co.,  91  N.  Y.  483 ;  Payne  v.  Elliott,  54  Cal.  339. 

•  Neiler  V.  Kellv,  69  Pa.  St.  40.'<:  Willcesbarre  Bank  v.  City  of  Wilkesbarre  (Pa.)  24  AU. 
Ill  ;  The  Essex  Bank,  5  Gray,  373. 

*P'.iTOpton  T.  Bigelow,  93  N.  Y.  592;  Gibbon  v.  Mahen,  132  U.  S.  549;  For  othcrdefini- 
nitdons  see  Cook  I ,  §  S9  .  M.  rawetz  I,  §  228;  Boone,  §  205  ;  Encyclopedia,  XXIII.  p.  5.'^«  ; 
Payne  t.  Elliott,  54  Cal.  339;  I-ield  v.  Pavne,  102  Mass.  261;  Spalding  v.  Payne.  81  K y 
416;  Jones  v.  Davis,  35  Ohio  St.  477. 

•  Bridgeman  v.  Keokuk,  72  la.  42,  per  Beck  J. 

•  Hawley  v.  Hrumagin,  33  Cal.  394;  Payne  t.  Elliott,  54  Cal.  339;  Hubbell  v.  Dreiel. 
11  Fed.  Rep.  115. 

7 Natl.  Hanic  v.  Watsontown  Bank,  K15  u.  S.  217;  First  Natl.  Bank  v.  Gifford,  47  I» 
575  ;   Buffalo  Sec.  R.  Co.  v.  Dudley  14  N.  Y.  336.  » 

8Shaw  Y.  Spencer,  100  Mass.  382;  Scwall  v.  Boston  Water  Poi\er  Co..  36  Mass.  277: 
East  Birmingham  Land  Co"  v.  Debbins,  85  Ala.  565;  HainmoT>d  v.  Hastings,  134  U.  S 
401  ;  Parker  T.  Sun  Insurance  Co.,  42  La.  An.  1172;  Weaver  r.  Bardcn,  +9  N.  Y.  2S6: 
Winter  v.  Belmont  Mining  Co.,  53  Cal.  428;  Weyer  v.  Si-cond  Nafl  Bank.  57  Ind.  193. 

"Corporate  stock  i«  not  commercial  paper,  and  it  h.'\s  none  of  the  privileges  and  immu- 
nities which  such  paper  has.  K  purchaser  takes  it  subject  to  any  debt  due  from  the  stock 
he  purchases  to  the  corporation,"  Gilfillan,  C.  J.,  in  Spilman  v.  Mendenhall,  (Minn 
1894)  57  N.  W.  Rep.  478. 
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they  are  sometimes  said  to  be  quasi  negotiable,'  and  the 
holders  are  often  protected  through  the  appHcation  of  the  doc- 
trine of  estoppel.*  To  such  an  extent  has  the  law  of  estoppel  been 
applied  to  protect  a  bona  fide  purchaser  of  stock  that  he  is  pro- 
tected in  almost  ever^'-  instance  where  he  would  be  protected  if  he 
were  the  purchaser  of  a  promissory  note  or  other  negotiable 
instrument.' 

(d.)  Estoppel  by  Recitals.— A  stock  certificate  issued  b}^  a  cor- 
poration iiaving  power  so  to  issue,  in  which  it  is  stated  that  a 
designated  person  is  the  owner  of  a  certain  number  of  shares, 
transferable  only  on  the  books  of  the  corporation  on  the  indorse- 
ment and  surrender  of  the  certificate,  is  a  continuing  affirmation 
as  to  the  ownership  of  stock,  and  that  the  corporation  will  not 
transfer  the  stock  upon  its  books  unless  the  certificate  is  first  sur- 
rendered. Such  a  certificate  is  an  assurance  to  the  commercial 
world  that  the  shares  of  stock  are  the  property  of  the  person 
designated  and  that  he  has  the  power  and  right  to  transfer  and 
sell  the  stock  until  this  power  and  right  have  been  lawfully 
terminated.  Such  a  representation  tends  to  enhance  the  value  of 
the  stock,  and  must  be  taken  to  have  been  made  with  the  ex- 
pectation that  it  would  be  acted  upon  by  others.* 

§82.  Preferred  Stock.— (a.)  De£nition. — Preferred,  preference  or 
preferential  shares  are  such  as  are  entitled  to  priority  in  div- 
idends.' 

(b.)  Power  to  Issue.— As  a  general  rule  a  corporation  has  no 
power  to  issue  preferred  stock  after  its  organization,  unless  ex- 
pressly authorized  to  do  so  b}^  its  charter  or  hj  the  laws  of  the 
state.'    But  such  stock  may  be  issued  at  any  time  by  consent  of 

"Certificates  of  stock  are  not  securities  for  money  in  any  sense,  much  less  are  they  nego- 
tiable securities.  1  hey  are  simply  the  muniments  and  evidence  of  the  holders  title  to  a 
given  share  in  the  property  and  franchises  of  the  corporation  of  which  he  is  a  member. 
'•Mechanic's  Ban.v  v.  N.  Y.  Cent.  R.  Co.,  13  N.  Y.  627.  See  Scott  v.  Pequannock  Natl. 
Bank,  16  Fed.  Rep.  501. 

iDaniel,  Neg.  Tnst.  II,  §1708. 

aWoods  Appeal,  92  Pa.  St.  379. 

sCook,  I,  §4.16.  A  purchaser  is  extended  a  lesser  degree  of  protection  under  the  Eng- 
lish law.     Shropshire  Union  R.  Co.  v.  Reg.  L.  R.  7  H.  of  L.  496. 

*Jofclyn  V.  St.  Paul  Dist.  Co.,  44  Minn.  183  ;  Bank  v.  Lanier,  11  Wall  369. 

STotten  v.  Tison,  54  Ga.  139;  Chaffee  v.  Rutland  &c.  R  Co.,  55  Vt.  110.  For  defini- 
tions of  the  various  kinds  of  stock  such  as  common,  fictitious,  watered,  etc.,  see  Cook  I, 
§13. 

The  Mass.  Statute  (Public  Stats.  Chap.  106,  §§  42-61).  provides  for  what  is  called 
"special  stock."  In  American  Tube  Works  v.  Boston  Machine  Co.,  139  Mass.  9,  the 
court  in  discussing  this  stock  says:  "It  is  limited  in  amount  to  two-fifths  of  the 
actual  capital ;  it  is  subject  to  redemption  by  the  corporation  at  par  after  a  fixed  time,  to 
be  expressed  in  certificates;  the  corporation  is  bound  to  pay  a  fixed  half-yearly  sum  or 
dividend  upon  it  as  a  debt;  the  holders  of  it  are  in  no  event  liable  for  the  debts  of  the  cor- 

g oration  beyond  their  stock;  and  the  issue  of  special  stock  makes  all  the  general  stock- 
olders  liable  for  all  the  debts  and  contracts  of  the  corporation  until  the  special  stock  is 
fully  redeemed."  The  dividends  upon  this  stock  are  payable  -without  regard  to  earnings. 
Williams  v.  Parker,  136  Mass.  204. 

'Kent  V.  Quicksilver  Mining  Co.,  78  N.  Y.  159;  Campbell  v.  American  Xylonite  Co., 
122  N.  Y.  455;  Chaffee  v.  Rutland  &c.  R.  Co.,  55  Vt.  110;  Gordon  v.  Richmond  &c.  R. 
Co.,  78  Va.  501 ;  Totten  v.  Tison,  58  Ga.  139  ;  Taft  v.  Hartford  &c.  R.  Co.,  8  R.  I.  310; 
Moss  V.  Syers,  32  L.  J.,  Ch.  711  ;  Beach  II,  5  499 ;  Cook  II,  Chap.  XVI.  See  also  article 
In  Am.  Law  Kev.  XVI,  416. 
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all  the  parties  afffctcd  thereby,'  and  such  consent  may  be  in- 
ferred from  the  acciuiescence  of  the  stockholders.^ 

A  party  who  accepts  such  stock  and  receives  interest  on  it  is 
estopped  from  qucstionini^  the  power  of  the  company  to  issue  it.* 

( c. )  Rights  and  liabilities  of  tho  holders  of prcfered  stock. —  Unless 
otherwise  provided,  the  holders  of  preferred  stock  have  the  same 
rights  and  powers  in  the  mana;:]^emeiit  ol  the  corporation  as  the 
holders  of  the  common  stock*  and  are  subject  to  the  same  statu- 
tory liabilities.* 

The  dividends  on  ])referred  stock  are  not  payable  absolutely, 
like  interest,  but  are  payable  and  can  be  made  payable  legally 
only  out  of  the  net  profits.* 

Such  dividends  are  in  the  nature  of  "interest  chargeable  exclu- 
sively upon  profits."^  Thus  the  directors,  may  in  their  discre- 
tion, apply  the  earnings  toward  the  payment  of  debts  incurred 
during  the  year,  in  enlarging  the  plant,  instead  of  to  the  pay- 
ment of  dividends  on  preferred  stock.  But  the  holders  of  pre- 
ferred stock  are  not  creditors  of  the  corporation.*  Unless  other- 
wise provided  by  statute,  holders  of  preferred  stock  are  not  en- 
titled to  preference  in  the  distribution  of  the  capital  upon  the 
winding  up  of  the  corporation.' 

{d.)  Payment  of  arrears  of  dividends.— When  the  accumulated 
earnings  for  any  period  are  insufficient  to  pay  the  dividends  for 
that  period,  such  arrears  must  be  paid  out  of  subsequent  profits. 
In  other  words,  unless  declared  to  be  non-cumulative,  or  there  is 
a  requirement  that  the  entire  net  profits  of  the  year  shall  be  paid 
out  in  dividends, '"all  arrears  on  dividends  on  preferred  stock 
must  be  paid  before  a  dividend  can  be  paid  on  common  stock." 
"The  reasonable  and  fair  interpretation  of  the  contract  is  that 
the  dividends  were  not  only  to  be  preferred,  but  being  guaran- 

iHazelhurst  v.  Savannah  &c.  R.  Co..  43  Ga.  13. 

aLockh.irt  V.  Alstyne,  31  Mich.  81;  Kent  v.  Quicksilver  Mining  Co.,  78  N.  Y.  159; 
Bates  V.  Androscog^iu  R.  Co..  49  Me.  4-91. 

If  the  dissenting  stockholiler  delays  until  "interested  parties  are  justified  in  believing 
that  be  acquiesces  in  the  issue,  and  the  issue  itself  is  made,  his  remedy  is  barred." 

Cook  I,  §  268  ;  Banigan  v.  Bard,  134  U.  S.  291,  S.  C.  39  Fed.  Kep.'l3. 

SBranch  v.  Jessup,  106  U.  S.  468. 

*  Miller  V.  Ratterman,  47  Ohio  St.  141;  Warran  v.  King,  108  U.S.  397;  Mcintosh  y. 
Flint,  R.  Co.  34  Fed.  Rep.  350. 

SRailway  Co.  v.  Smith,  (Ohio;  31  .V.  E.  Rep.  743. 

6Boardnian  v.  Lake  Shore  etc.  R.  Co.  84  N.  Y.  157;  Lockhart  v.  Van  .Mstvne,  31  Mich. 
76;  Miller  v.  Ratternuan,  47  Ohio  St.  141;  Union  Pac.  R.  Co.  v.  U.  S.  99U.S.402;  Taitv. 
Hartford  etc.  R.  Co.  8  R.  I.  310;  Jones,  Corporate  Bonds  and  Mortgages,  §§  624-6. 

7  Henry  V.  Great  Northern  R.  Co.,  1  DeG.  &  J.  606. 

•  Warren  v.  King.  1()8  U.  S.  389;  Chaffee  v.  Rutland  R.  Co.  55  Vt.  110;  Hazcltine  v 
Belfast  etc.  R.  Co.  7'.)  Me.  411;  Belfast  etc.R.Co.  v.  Belfast,  77  Me.  445;  Taft  v.  Hartford 
etc.  R.  Co.,  8  R.  I.  310. 

SMcGrejior  V.  Home  Ins.  Co.  33  N.  J.  Eq.  181;  Gordon's  Ex'rs  v.  Richmond  R.  Co.  78 
Va.  501;  Birch  v.  Cropper,  61  L.  T.  621. 

lOHazeltine  v.  Belfast  etc.  R.  Co.  79  Me.  411;  1  Am.  State  Rep    330. 

ilBoardman  v.  Lake  Shore  etc.R.Co.  84  N.Y.157;  Hlkins  v.  Camden  etc.  R.Co.36  N.J. 
Eq.  233;  Bailey  v.  Hannibal  etc.  R  Co.  17  Wall  90:  1  Dillon  C.  C.  174;  Henry  v.  Great 
Northern  R.  Co.  1  DeG.  &  J.  606;  Harrison  v.  Mexican  R.  Co  L.  R.  19  Eq.  35S;  Contra 
by  Statute,  26-27  Vict.,  ch.  118,  §  14. 
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teed,  v\i'ere  accumulative  and  specific  charo^e  upon  the  accruing 
profits,  to  be  paid  in  arrears  before  any  other  dividends  were 
divided  upon  the  common  stock.  The  doctrine  that  preference 
shares  are  entitled  to  be  first  paid  the  amount  of  dividends 
guaranteed  and  all  arrears  of  dividends  and  interest  before  the 
other  shareholders  are  entitled  to  receive  an\'thing;  and  al- 
though they  can  receive  no  profits  where  none  are  earned,  yet, 
as  soon  as  there  are  profits  to  divide,  they  are  entitled  to  the 
same,  is  fully  supported  by  authority."^ 

§83.  Shares  of  Stock  are  Personal  Property.— By  the  older  law 
shares  of  stock  were  considered  real  or  personal  property,  ac- 
cording to  the  nature,  object  and  manner  of  the  investment.* 
But  these  decisions  are  now  practically  obsolete,  and  it  may  be 
taken  as  the  settled  law  that  shares  of  stock  are  personal 
property.^ 

§84.  Statute  of  Frauds.— The  American  decisions  hold  that  the 
seventeenth  section  of  the  statute  of  frauds,  which  requires  that 
every  contract  for  the  sale  of  goods,  wares  and  merchandise  of  a 
specified  value  shall  be  in  writing,  applies  to  a  sale  of  shares  of 
stock.* 

Modern  English  authorities  hold  that  this  section  has  no  ap- 
plication.'' 

§85.  The  Trust  Fund  Theory.— A  long  line  of  American  decisions 
establish  the  doctrine  that  so  far  as  creditors  are  concerned,  the 
capital  of  a  corporation  as  represented  by  its  capital  stock  is  a 


lAdams  V.  Ft.  Plain  Bank,  36  N.  Y.  255. 

Ordinarily,  preferred  share  holders  are  entitled  "to  have  deficiencies  in  their  dividends 
made  up  out  of  the  earnings  legally  applicable  to  the  payment  of  dividends,  whenever 
Buch  earnings  are  received,  in  preference  to  any  payment  to  the  holders  of  the  common 
stock.  This  right  is  inferred  from  the  contract,  and  need  not  be  provided  for  in  express 
terms.  Corry  v.  Londonderry  &  D.  R.  Co.  29  Beav.  263;  7  Jur.  (N.  S.)  508,  30  L.  J.  Ch. 
290."    Jones,  Corporate  Bonds  and  Mortgages,  §  625. 

2  Grecnleafs  Ed.  Cruise  on  Real  Property,  39;  Tomlinson  v.  Tomlinson,  9  Beav.  459; 
Price  V.  Price,  6  l>ana  (Ky.)  102;  Copeland  v.  Copeland,  6  Bush  (Ky.)  34.9;  Wells  t. 
Co-wles,  2  Conn.  567 ;  Johns  v.  Johns,  1  Ohio,  St.  351,  where  the  cases  are  fully  reviewed 
by  Thurman,  J. 

sw^ilkesbarre  V.  Wilkesbarre  Bank  (Pa.)  24,  Atl.  Rep.  Ill ;  Payne  v.  Elliott,  54  Cal. 
339;  San  Francisco  v.  Flood,  64  Cal.  504;  Tregear  v.  Etiwanda  Water  Co.,  76  Cal.  537; 
Cooper  V.  Corbin,  105  Ills.  224;  Seward  v.  Rising  Sun,  79  Ind.  531  ;  Arnold  v.  Ruggles, 
1  R.I.  165;  Dyerv.  Osborne,  11  R.  I.  321 ;  Encyclopedia,  XXIII,  591.  Gen.  St.  Minn. 
1878,  Ch.  34,  §  114;  Baldwin  v.  Canfield,  26  Minn..  43.  Except  in  Pennsylvania,  (Neiler 
V.  Kelly,  69  Pa.  St.  407,)  trover  lies  for  the  conversion  of  shares  of  stock.  Payne  v. 
Elliott,  54  Cal.    341 ;  Ayers   v.   French,  41  Conn.  151 ;  Kuhn  v.   McAllister,  96  U.  S.  87. 

*In  the  case  of  Tisdale  v.  Harris,  20  Pick.  9,  Chief  Justice  Shaw  says :  "  There  is  noth- 
ing in  the  nature  of  shares  of  stock  in  companies,  which  in  reason  or  sound  policy  should 
exempt  contracts  in  respect  to  them  from  this  reasonable  restriction,  designed  by  the 
statute  to  prevent  frauds  in  the  sale  of  other  commodities.  On  the  contrary,  these  com- 
panies have  become  so  numerous,  so  large  an  amount  of  the  property  of  the  community 
is  invested  in  them;  and  as  the  ordinary  indicia  of  property  a:  ising  from  delivery  and 
possession  cannot  take  place,  there  seems  to  be  a  peculiar  reason  for  extending  the  pro- 
vision of  this  statute;  and  thus  they  may  properly  be  included  unc'.er  the  term  'goods'  as 
they  are  within  the  reason  and  policy  of  the  act.  The  court  is  ot  the  opinion  that  con- 
tracts for  the  sale  of  shares,  in  the  absence  of  other  requisites,  must  be  proved  by  some 
note  or  memorandum  in  writing."  Mason  v.  Decker,  72  N.  Y.  595  ;  Somerby  v.  Cutter, 
128  Mass.  388;  Mayer  v.  Child,  47  Cal.  142.     Reed,  Statute  of  Frauds,  §234. 

•  Humble  v.  Mitchell,  11  A.  &  E.  205 ;  Colonial  Bank  v.  Whinney,  30  Ch.  Div.  261. 
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trust  fund  pledged  for  the  pciy incut  of  the  debts  of  the  corporar 
toin/ 

It  is  the  settled  doctrine  of  the  Supreme  Court  of  the  United 
States  that  "the  capital  stock  of  an  insolvent  corporation  is  a 
trust  fund  for  the  payment  of  its  debts;  that  the  law  implies  a 
promise  by  the  original  subscribers  of  stock  who  did  not  pay  for 
it  in  money  or  other  property,  to  pay  for  the  same  when  called 
upon  by  the  creditors;  and  that  a  contract  between  themselves 
and  the  corporation,  that  the  stock  shall  be  treated  as  fully  paid 
and  non-assessable,  or  otherwise  limiting  their  liability  therefore 
is  void  against  creditors."* 

But  there  is  no  direct  and  express  trust  attached  to  the  props 
erty  of  a  corporation.  It  is  not  "in  any  true  and  complete 
sense  a  trust,  and  can  only  be  called  so  by  way  of  analogy  or 
metaphor."* 

§  86.  Limitations  Upon  the  Doctrine.— But  this  doctrine  does 
not  mean  all  that  the  language  used  in  some  of  the  decisionsi 
would  seem  to  imply.  Thus  the  rule  that  where  a  creditor  has 
■a  trust  in  his  favor,  or  a  lien  upon  property  for  a  d^rbt  due  him, 
he  may  go  into  equity  without  exhausting  his  legal  remedies, 
does  not  apply,*  because,  as  above  stated  there  is  no  "true  and 
complete  trust."  The  general  creditors  of  a  corporation  have  no 
lien  upon  the  property  ot  the  c  irporation  by  virtue  of  the  doc- 
trine that  the  capital  stock  is  a  trust  fund  for  the  protection  of 
creditors.  Hence  a  party  may  deal  with  a  corporation  in  respect 
to  its  property  in  the  same  manner  as  with  an  individual  owner, 

iWood  V.  Dummer.  3  Mason  308;  Sawyer  v.  Hoag,  17  ^'all,  610;  Upton  ▼.  Tribil- 
cock.  91  U  S.  45;  Sawyer  v.  Upton,  91  U.  S.  56;  Webster  v.  Upton,  91  U.  S.  65;  Chnbb 
V.  Upton,  95  U.  S  665  ;  Pullman  v.  Upton.  96  U.  S.  328;  Graham  v.  R.  Co.,  102  U.  S.  1*8  ; 
Morgan  Co.  V.  Allen,  103  U.  S.  498;  Richardson  v.  Green,  133  U.  S.  30;  Hanrlley  t. 
Stutz,  139  U.  S.  417;  Clark  v.  Bearer,  130  U.  S.  96;  Fogs  v.  Blair,  139  U.  S.  118:  Cam- 
den T.  Stuart,  144  U.  S.  104;  Ailing  v.  Wenzel,  133  Ills.  264;  Morawetz  I.  §  820;  Ta>lor, 
§654;  Waterman  II,  §  208;  Beach  I,  j  116;  Story's  Equity  Jurisprudence  II,  1251:; 
Pomeroy's  Eq.  Jur.  §  1046. 

In  Sanger  T.  Upton,  91  U.  S.  56.  thedoctrine  is  stated  as  follows:  "The  capital  stock  ot 
an  incorporated  company  is  a  fund  set  apart  for  the  payment  of  its  debts.  It  is  a  sub- 
stitute for  the  personal  lialjility  which  subsists  in  private  c  )partnerships.  When  debts 
are  incurred,  a  contract  arises  with  the  creditors  that  it  shall  not  be  withdrawn  or  ai>- 
plied  otherwise  than  upon  their  demands, until  their  demands  are  satisfied.  The  creditors 
have  a  lien  \ipon  it  in  equity.  If  divested  they  may  follow  it  as  far  as  it  can  be  traced, 
and  subject  it  to  the  payment  of  their  claims,  except  as  against  holders  who  have  taken 
it  bona  fide  for  a  valuable  consideration  and  without  notice.  It  is  publicly  pledped  to 
those  who  deal  with  the  corporation,  for  their  security.  Unpaid  stock  is  as  much  a  v-art 
of  this  pledge,  and  as  much  a  part  of  the  assets  of  the  company,  as  the  cash  which  has 
been  paid  in  upon  it.  Creiiitors  have  the  same  right  to  look  to  it  as  to  anything  else, 
and  the  same  right  to  insist  upon  its  payment  as  upon  the  payment  of  any  other  debt 
due  to  the  company.  .\s  regards  creditors,  there  is  no  distinction  between  such  a  demand 
and  any  other  assets  which  may  form  a  part  of  the  property  and  effects  of  the  corpora- 
tion." 

"HanleyT.  Stutz,  139  U.  S.  417.  .       ,    ,,       .. 

Certain  decisions  having  given  rise  to  suspicion  thatthecourt  was  wavering  in  Its  adher- 
ence to  this  doctrine,  in  the  verv  recentcase  of  Camden  v.  Stuart  144  U.S.  104,  Mr.  Justice 
Brown  said:  "Nothing  that  was  said  in  the  recent  cases  of  Clark  v.  Bever,  139  U.  S.  96; 
Fogg  V.  Blair,  139  U.  S.  118;  or  Hanley  v.  Stutz,  139  U.  S.  417,  was  intended  to  overrule 
or  qualify  in  any  way  the  wholesome  principle  adopted  by  this  court  in  the  earlier  cases, 
especially  as  applied  to  the  original  subscribers  to  stock." 

•  Pomerov,  Eq.  Jur.  II  J  1046;  Graham  t.  R.  R.  Co.  102  .U.  S.  184;  Hollands  r.  Brier- 
field  Coal  etc.  Co.  150  U.  S.  371. 

*  Case  T.  Beaurep*.-  A.  101  U.  S.  688. 
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and  with  no  greater  danger  of  being  held  to  have  received  into 
his  possession  property  burdened  with  a  trust  or  Hen.  As  be- 
tween a  corporation  and  its  creditors,  a  corporation  is  simply  a 
debtor  and  does  not  hold  its  property  in  trust  or  subject  to  a  lien  in 
their  favor  in  any  other  .sense  than  does  an  individual  debtor^ 
The  property  of  the  corporation  must  be  applied  toward  the  pay- 
ment of  the  debts  of  the  corporation  before  any  portion  can  be 
distributed  to  the  stockholders.  The  property  is  not  effected  by 
the  indebtedness  of  the  corporation  so  that  it  cannot  be  sold,  trans- 
ferred, or  mortgaged  to  bona  £de  purchasers  for  a  valuable  con- 
sideration, except  subject  to  the  liability  of  being  appropriated  to 
pay  that  indebtedness." 

But  when  "a  corporation  becomes  insolvent,  it  is  so  far  civilj^ 
dead  that  its  property  may  be  administered  as  a  trust  fund  for 
the  benefit  of  its  stock  holders  and  creditors,  a  court  of  equity, 
at  the  instance  of  the  proper  parties,  will  then  make  these  funds 
trust  funds,  which,  in  other  circumstances  are  as  much  the  abso- 
lute property  of  the  corporation  as  any  man's  property  is  his."^ 

§87.  Criticisms  of  the  Trust  Fund  Theory.— While  this  doctrine 
seems  to  be  firmly  established  in  the  jurisprudence  of  the  United 
States,  it  has  never  been  recognized  by  the  English  courts,*  and 
has  been  characterized  in  recent  American  decisions  as  being  a  con- 
iiising  devise  for  accomplishing  ends  more  readily  attainable 
on  well  established  and  easily  comprehended  principles.  * 

§88.  The  Amount  of  the  Capital  Stock.— The  charter  generally 
provides  that  the  corporation  shall  have  a  capital  of  a  certain 
amount  represented  by  its  stock,  as  a  fund  with  which  to  trans- 
act business.  This  fund  cannot  be  increased  or  decreased  in  value 
or  number  of  shares  by  the  c  .rjDoration  without  the  authority  of 
the  state.* 

iHoUins  T.  Briarfiekl,  Coal  &  Iron  Co.,  150  U  S.  371,  (1898);  Read  v.  Cumberland  Tel. 
Co.,  (Te»n.  1834),  27  S.  \V.  Rep.  660. 

3  Fogg  V.  Blair,  133  U.  S.  551  (1890). 

«Graham  v.  Railroad  Co.,  102  U.  S.  148,  160:  Hollins  ▼.  Briarfield  Coal  &  Iron  Co., 
150  U.  S.  371;  Railroad  Co.  v.  Ham,  114  U.  S.  587. 

In  Hospes  t.  Northwestern  Mfg.  etc.  Co.,  48  Minn.  178,  the  Supreme  Court  of  Minne- 
sota criticized  the  theory  that  the  capital  of  a  corporation  is  a  trust  fund,  and  said  that 
its  capital  is  its  own  property,  which  it  may  use  and  dispose  of,  if  not  prohibited  by 
charter,  the  same  as  a  natural  person,  and  is  not  held  in  trust  for  creditors,  except  in  the 
sense  that  there  can  beno  distribution  of  it  among  stock  holders,  without  provision  for 
the  payment  of  the  corporate  debts,  and  that  any  disposition  of  it  in  fraud  of  creditors  is 
void.  In  this  respect  there  is  no  distinction  between  unpaid  and  paid  capital,  or  between 
stock  subscriptions  and  any  other  assets  of  the  corporation. 

*  Creditors  "can  obtain  nothing  but  what  the  company  can  get  from  the  share- 
holders." In  re  Dronfield  &c.  Co.  17  Ch.  Div.  76.  In  re  Ambrose  &c.  Co.,  14  Ch.  Div. 
390.  The  price  to  he  paid  for  shares  is  a  matter  of  contract  irrespective  of  the  face  value. 
Guest  V.  Worcester  R.  Co.,  L.  R.  4  C.  P.  9.  But  contracts  for  the  sale  of  stock  below  par 
are  by  statute  required  to  be  in  writing  and  registered  with  the  registrar  of  joint  stock 
companies.     Beach  I,  §  122. 

8 Hospes  V.  Northwestern  Mfg.  &c.  Co..  48  Minn.  174;  Brant  ▼.  Ehlen,  59  Md.,  124. 
See  an  article  in  the  Am.  Law  Rev.  XXV,  749. 

«Scoville  V.  Thayer,  105  U.  S.  143;  Sutherland  v.  Olcott,  95  U.  S.  93;  Grangers  Ins. 
Co.  V.  Kamper.  73  Ala.  325;  Crandell  v.  Linoln,  52  Conn.  99;  Beach.  I,  §  468;  Mora^ 
wetz,  I,  §  230;  Taylor,  §  133. 
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Tlie  manner  in  which  a  corporation  may  decrease  or  increase 
its  capital  stock,  is  now  commonly  provided  for  by  the  general 
corporation  laws.  This  power  must  be  exercised  by  the  stock- 
holders and  not  by  the  directors,  unless  by  virtue  of  an  express 
grant  of  authority/  As  is  all  other  cases  where  there  is  no  lack 
or  original  power,  the  stockholders  may  by  acquiescence  deprive 
themselves  of  the  right  to  object  to  the  exercise  of  such  power  by 
the  board  of  directors.' 

§  89.  Increase  by  Issue  of  Dividend  Stock.— When  a  corporation 
has  not  issued  all  its  stock  or  has  authority  to  increase  its  cap- 
ital stock,  and  there  is  no  statutory  or  constitutional  prohibi- 
tion," it  may  issue  new  shares  as  dividends  when  an  amount  of 
money  or  property  equivalent  in  value  to  the  full  par  value  of  the 
stock  so  issued  has  been  accumulated  and  permanently  added  to 
the  capital  of  the  corporation.* 

It  is  discretionary  with  the  directors,  whether  they  will  declare 
a  stock  or  a  cash  dividend.  ^ 

§90.  The  Issue  of  Stock.— Manner  of  Payment.— Within  the  limits 
determined  by  law  or  by  its  charter,  a  corporation  ma^^  issue  its 
stock  in  pursuance  of  a  contract  of  subscription,  and  accept  in 
payment  thereof  either  cash,  labor  or  property,  taken  at  a 
reasonable  valuation.  While  stock  need  not  be  paid  for  in  cash, 
it  must  be  paid  lor  in  the  equivalent  of  cash.®  Whatever  may 
have  been  formerly  held,  it  is  now  established  that  subscriptions 
to  corporate  stock  need  not,  in  the  absence  of  statutory  pro- 
visions requiring  it,  be  paid  for  in  cash.  The  principle  is  now 
generally  accepted,  both  in  England  and  America,  that  an\^  prop- 
erty which  the  corporation  is  authorized  to  purchase,  or  which  is 
necessary  for  the  purposes  of  its  legitimate  business,  mav  be  re- 
ceived in  payment  for  its  stock.  Any  payment,  whether  it  be  in 
money  or  money's  worth,  so  that  it  be  in  good  faith,  will  give 
the  shares  so  paid  for  the  status  of  paid  up  stock.  In  the 
language  of  Lord  Justice  Gifford  in  Drummond's  case :  "  If  a  man 
contracts  to  take  shares  he  must  pay  for  them,  to  use  a  homely 
phrase,  in  meal  or  in  meat ;  he  must  either  pay  in  money  or 
money's  worth."'' 

1  Chic.igo  City  R.  Co.  v.  Allerton,  18  WaU.  233;  Finney  Shoe  Co.  v.  Kurtz,  34.  Mich. 
439  ;  Eidam  v.  Bowman,  58  111.  444-. 

a   Bailev  t.  Champion  &c.  Co.,  77  Wis.  453. 

8  See  Comw.  v.  Boston  &  A.  R.  R.  Co.,  142  Mass.  146. 

*  Cook  I,  §  536  ;  Williams  v.  Western  Union  Tel.  Co.,  93  N.  Y.  162;  Leland  v.  HaTden, 
102  Mass.  542;  Gibbons  v.  Mahon,  4  Mackey,  130. 

"Corporations  frequently  make  a  dividend  of  this  character  when  improvements  of  the 
corporate  property  or  extensions  of  the  business  have  been  made  out  of  the  profits  earned. 
It  is  also  made  when  the  corporate  plant  has  increased  in  value  and  it  seems  better  to 
issne  new^  stock  to  represent  the  excess  oi  value  than  to  sell  the  increase  and  declare  • 
cash  dividend.  In  this  country  these  dividends  are  frequently  made  and  are  constantly 
sustained  by  the  courts."     Cook  I,  §  536. 

B  Howell  V   Chicago  &c.  R.  Co.,  51  Barb.  378. 

•  Woodhall's  Case,  3  De.  G.  &  Sm.  63. 

T  Havdon  V.  .\tlantic  Cotton  Factory,  61  Ga.  234;  Richwald  ▼.  Commercial  Hotel 
Co.,  106  111.,  439;  Liecke  v.  Knapp,  79  Mo.  22;  Coffin  v.  Ransdall,  (Ind.  1887.)  11  N. 
B.  Rep.  20;   Cook  I,  §  16-27. 
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§91.  Over  Issued  Stock.— Stock  issued  accidently  or  fraudu- 
lently in  excess  of  the  limit  fixed  by  law  is  invalid,  even  in  the 
hands  of  a  bona  £de  purchaser  for  value, '  and  the  corporation 
may  have  it  declared  void  and  ordered  cancelled.* 

§92.  Liability  of  the  Corporation.— The  bona  £de  holder  of  over 
issued  stock  which  is  represented  by  certificates  signed  or  pur- 
ported to  be  signed  by  the  corporation  officers  having  authority 
to  issue  stock  and  actually  issued  by  such  officers,  may  sue  the 
corporation  in  tort  and  recover  damages.' 

§93.  Irregularly  Issued  Stock.— The  rules  governing  irregularly 
issued  stock  have  been  accurately  stated  as  follows: 

(a.)  "If  a  corporation  has  no  legal  right  to  increase  the  amount 
of  its  capital  stock  upon  any  terms,  shares  created  in  excess  of 
the  amount  authorized  by  the  charter  or  law  under  which  the 
corporation  was  organized,  will  be  treated  by  the  courts  as  null 
and  void.* 

{b.)  "If  a  corporation  is  authorized  by  law  to  increase  its  capi- 
tal stock  upon  complying  with  certain  prescribed  forms  and 
conditions,  and  the  corporation  or  its  agents  appear  to  have 
endeavored  to  comply  with  the  prescribed  forms  or  conditions, 
and  have  in  fact  increased  the  company's  capital  by  issuing  new 
shares,  on  the  assumption  that  the  legal  right  to  increase  the 
capital  stock  had  been  acquired,  and  if  the  holder  of  such  new 
shares  has  acted  as  a  shareholder  and  enjoyed  the  rights  of  a 
shareholder,  then  the  creation  of  such  new  shares  will  be  recogn- 
ized by  the  courts  and  given  effect  according  to  the  intention  of 
the  parties,  although  the  statutory  forms  or  conditions  were  not 
complied  with,  and  no  legal  right  to  create  the  new  share  was  in 
fact  obtained."^ 

iScoYille  y.  Thayer,  105  U.  8.  143;  Peoples  Bank  v.  Knrtz,  99  Penn.  State  344. 

3N.  Y.  &c.  R.  Co.,  V.  Schuyler,  34  N.  Y.  30;  Bank  v.  N.  Y.  &c.  Ry.  Co.,  13  N.  Y.  599. 

»N.  Y.  &c.  R.  Co.  T.  Schuyler,  34  N.  Y.  30;  Allen  v.  South  Boston  &c.  R.  Co.,  160 
Mass. 207. 

The  same  rule  applies  to  over  issues  caused  by  the  forgery  of  the  signature  of  the 
officer  of  the  corporation  by  another  officer. 

Cook  I.,  §293;  Fifth  Avenue  Bank  v.  Forty-Second  St.  &c.  Co.,  (N.  Y.)  33N.  E.Rep.378. 

*Scoville  V.  Thayer,  105  U.  S.  143;  Mt.  Holly  Paper  Co.'s  Appeal,  99  Pa.  St.  513, 

■  Morawetz,  II,  §763;  Stutz  v.  Hancllcy,  41  Fed.  Rep.  531 ;  Upton  v.  Tribilcock,  91  U. 
B.  45  ;  Chubb   v.  Upton,  95  U.  S   665  ;  Vender  v.  Mudget,  95  N.  Y.  295. 
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CHAPTER  VIII. 
Subscriptions  to  Capital  Stock, 

§  94.  Of  the  Contract.— Very  little  formality  is  necessary  to  the 
making  of  a  valid  contract  of  subscription  for  shares  in  a  corpor- 
ation.    There  must  coexist  the  ordinary  elements  of  a  contract. 

(1.)    It  must  be  in  the  form  required  by  law. 

(2.)     There  must  be  a  consideration. 

(3.)  The  parties  must  be  capable  in  law  of  making  a  valid 
contract. 

(4.)  The  consent  expressed  in  offer  and  acceptance  must  be 
genuine,  and 

{5.)  The  objects  which  the  contract  propose  to  effect  must  be 
legal.^ 

§  95.  Of  the  Form  of  the  Contract.— It  is  now  well  settled  that 
a  contract  of  subscription  for  shares  need  not  be  in  writing* 
although  it  was  formerly  held  otherwise.^  Irregularities  are 
generally  disregarded  and  if  it  is  clear  that  the  party  intended  to 
bind  himself  the  lack  of  form  will  not  defeat  his  intention.  Thus 
a  party  was  held  bound  by  a  subscription  in  a  memorandum 
book/  and  upon  a  loose  sheet  of  paper,^  although  the  charter 
provided  for  opening  subscription  books.® 

§  96.  Of  the  Consideration.— A  subscription  for  shares  confers 
mutual  rights.  The  advantages  arising  from  membership  in  the 
corporation,  such  as  the  right  to  participate  in  dividends  is  a  suf- 
ficient consideration  for  the  contract.''  "The  subscription  for  the 
stock  constitutes  a  contract  with  the  company  which  is  sup- 
ported by  a  sufficient  consideration.  The  subscriber  thereby 
acquires  an  interest  in  the  corporation  and  there  is  an  implied 
promise  on  the  part  of  the  company  to  issue  the  proper  certifi- 
cates, as  evidence  of  his  interest  whenever  the  terms  of  his  sub- 
scription shall  be  complied  with  so  as  to  entitle  him  to  it."  ^ 

1  From  Mr.  Clark's  excellent  Hand-book  of  the  Law  of  Contracts,  p.  19-20.  See  Shaeffer 
V.  Missouri  &c.  Co.,  46  Mo.  248;  Craven  v.  Eagle  Bottom  M.  Co.,  120  Ind.  6. 

3  York  Park  Bldg.  Assn.  v.  Barnes,  (Neb.  189+)  58  N.  W.  Rep.  440;  Colfai  Hotel  Co.  v. 
Lron,  (la.)  29  N.  W.  Rep.  780,  (1S86);  RuUock  v.  Falmouth  Co.  iS:c.,  (Kv.)  3  S.  W.  Rep. 
129  (1887);  Cookney  Case,  3  DeG  &  J.  170;  Nat.  Bank  v.  Vandermaker.  74  N.  Y. 
234.     Cook  I,  §  52. 

3  Fanning  v.  Hibemia  Ins.  Co.  37  Ohio  St.  339;  Galveston  Hotel  v.  Bolton,  46  Tex.  633. 

*  Buffalo  &c.  R.  Co.  V.  Giffard.  87  N.  Y.  294. 
e  Iowa  &c.  R.  Co.  v.  Perkins,  28  la.  281. 

«  Ashtabula  &c.  R.  Co.  v.  Smith,  15  Ohio  St.  328. 

7  Mahan  V.  Wood.  44  Cal.  462;  Cottage  St.  Church  v.  Kendall.  121  Mass.  528;  Athol 
Music  Hall  Co.  t.  Carey,  116  Mass.  471. 

•  Harvester  Co.  v.  Robbias,  (Minn.  1894),  57  X.  \V.  Rep.  317. 
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§97.  "Who  Competent  to  Subscribe.— Any  one  who  is  competent 
to  enter  into  a  common  law  contract  may  make  a  valid  subscrip- 
tion to  the  stock  of  a  corporation.  But  the  corporation  cannot 
be  a  subscriber  to  its  own  stock. 

§98.  Preliminary  Agreements.— An  informal  promise  to  take 
stock  before  the  articles  of  incorporation  have  been  signed,  does 
not  constitute  a  subscription.  ^  Such  preliminary  subscriptions 
are  mere  offers  and  must  be  accepted  by  the  corporation  before 
they  become  binding  contracts.  ^  A  subscription  by  a  number  of 
persons  to  the  stock  of  a  corporation  to  be  thereaiter  formed  by 
them,  has  in  law  a  double  character.  First,  it  is  a  contract 
between  the  subscribers  themselves  to  become  stockholders  w^ith- 
out  further  act  on  their  part  immediateh'  upon  the  formation  of 
the  corporation.  As  such  a  contract  it  is  binding  and  irrevoca- 
ble from  the  date  of  the  subscription,  (at  least  in  the  absence  of 
fraud  or  mistake,)  unless  cancelled  by  consent  of  all  the  sub- 
scribers before  acceptance  by  the  corporation.  Second,  it  is  also 
in  the  nature  of  a  continuing  offer  to  the  proposed  corporation, 
which,  iipon  acceptance  by  it  after  its  formation,  becomes  as  to 
each  subscriber  a  contract  between  him  and  the  corporation.* 
It  has  been  held  that  a  mutual  agreement  to  subscribe  for  stock 
in  a  corporation  contemplates  the  lurther  act  of  executing  a  con- 
tract of  subscription  upon  the  stock  books,  and  until  this  is  done 
there  is  no  offer  which  the  corporation  can  accept.* 

§  99.  By  Signing  Articles  of  Incorporation.— A  valid  subscription 
may  be  made  by  signing  the  articles  of  association  and  writing 
after  the  signature  the  number  of  shares  taken.  The  subscrip- 
tion is  presumed  to  be  accepted  by  the  corporation  and  takes 
effect  from  the  filing  of  the  certificate  required  by  statute.® 

§  100.  By  Application,  Allotment  and  Notice.— Where  the  method 
of  taking  stock  is  by  application,  allotment  and  notice,  the  notice 
is  of  the  essence  of  the  contract,  and  the  contract  dates  from  the 
mailing  of  the  notice  and  is  complete  whether  it  reaches  the 
allottee  or  not.^ 

iTalmage  v.  Pcli,  7  N.  Y.  328;  Franklin  Co.  v.  Lewiston  Sav.  Bank,  68  Me.  43;  Holli- 
day  V,  Elliott,  8  Orejj.  84. 

In  Nassau  v.  Jones,  95  N.  Y.  115,  it  was  said:  "  It  is  conclusively  settled  that  muni- 
cipal corporations  may  lawfully  subscrilie  to  the  stock  of  private  corporations,  when 
authorized  by  statute  to  do  so.  It  is  not  equally  clear  that  one  private  corporation  may 
subscrilie  for  the  btock  in  another  corporation.  On  the  contrary  such  subscriptions  are 
ultra  vires  and  void."     Denney  Hotel  Co.  v.  Schram,  6  Wash.  3  34;  See  §64  c. 

apatining  v.  Hibernia  Ins.  Co.,  37  Ohio  St.  339;  Thresher  v.  Pike  Co,  R.  Co.,  25  111. 
340;  Cal.  S.  M.  Co.  v.  Schafer,  57  Cal.  396. 

sstarrett  v.  Rockland  &c.  Ins.  Co.,  65  Me.  374. 

*Red  Wing  Hotel  Co.  v.  Frederick,  26  Minn.  112;  Minneapolis  Threshing  Mactiine  Co. 
V.  Davis,  40  Minn.  110;  Richelieu  Hotel  Co.  Int.  Mil.  E.  Co.,  140  111.  248. 

BAthol  Music  Hall  Co.  v.  Carey,  116  Mass.  473;  Lake  Ontario  &c.  R.  Co.  v.  Curtis,  80 
N.  Y.  219. 

6  Coppage  V.  Hutton,  124  (Ind.);  401  Craven  v.  Cotton  Mills,  120  Ind.  6;  Nutton  v. 
Clayton,  54  la.  425;  Phoenix  Warehousing  Co.  v.  Badger,  67  N.  Y  294;  Dayton  v  Borst, 
31  N.  Y.  434;  Joy  v.  Manion,  28  Mo.  App.  55. 

7  Pellatts  Case,  2  App.  Cas.  527;  In  re  Northern  Electric  Wire  &c.  Co.  (Ch.  Div.)  8  Ry. 
Corp.  L.J.  177.  (1890>.     This  method  is  peculiar  to  English  law. 
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§101.  Delivery  to  Promoter.— In  a  case  where  the  subscriber 
sought  to  escape  liability  by  asserting  that  there  had  been  no 
deHvery  of  the  subscription  to  the  corporation,  the  court  said 
that  the  promoter  who  "solicited  and  obtained  the  subscrip- 
tions occupied  the  position  of  agent  for  the  subscribers  as  a  body, 
to  hold  the  subscriptions  until  the  corporation  was  formed  in 
accordance  with  the  terms  and  conditions  expressed  in  the  agree- 
ment, and  then  turn  it  over  to  the  com])any  without  any  lurther 
act  of  delivery  on  the  part  of  the  subscribers.  The  corporation 
would  then  become  the  party  to  enforce  the  rights  of  the  whole 
body  of  subscribers.  It  follows  then  that  considering  the  sub- 
scriptions as  a  contract  between  the  subscribers  a  delivery  to  [the 
promoter]  by  a  subscriber  w^as  a  complete  and  valid  delivery,  so 
that  his  subscription  became  eo  instanti  a  binding  contract. 
The  case  stands  precisely  as  a  case  where  a  contract  is  delivered 
by  the  obligor  to  the  obligee."* 

§102.  Withdrawal  of  Subscriptions.  — Notice.  — A  subscription 
mav  be  withdrawn  at  any  time  before  incorporation,  notwith- 
standing the  fact  that  the  subscriber  has  been  active  in  inducing 
others  to  subscribe,  and  that  his  associates  have  incurred  obliga- 
tions upon  the  strength  of  his  subscription.^  Notice  of  the  with- 
drawal is  usually  given  to  the  same  person  to  whom  the  applica- 
tion for  shares  was  made.  Where  the  articles  of  incorporation 
are  executed  and  officers  elected,  oral  notice  to  the  president  at 
any  time  beiore  the  completion  of  the  incorporation  is  sufficient.' 

1  Minneapolis  Threshing  MacViiue  Co.  v.  Davis,  40  Minn.  110;  Thresher  v.  Pike  Co.  R. 
Co.  25  III.  34-0;  Quick  v.  Lemon,  105  111.  f»78. 

3  Hudson  Real  Estate  Co.  v.  Tower,  156  Mass.  82;  Mtincy  Traction  Engine  Co.  v 
Green,  143  Pa.  St.  269,  13  Atl.  Rep.  747;  Cook  v.  Crittenden  Bank,  25  Fed.  Rep.  544; 
Holt  V.  Winfield  Hank.  25  Fed.  Rep.  812;  Marysville  Electric  Light  &c.  Co.  v.  Johnson, 
93  Cal.  538. 

sin  Hudson  Real  Estate  Co.  v.  Tower,  36  N.  E.  680,  the  court  by  Allen,  J.,  said: 
"The  plaintitTs  requests  for  instructions  raised  no  question  on  this  point,  but  asked  the 
court  to  rule  that,  'in  order  to  constitute  a  valid  withdrawal,  the  defendants  must  do 
some  act,  or  make  some  uneqiiivocal  or  unconditional  statement,  to  the  proper  officer  or 
officers  of  the  associates,  which  shall  amount  to  a  public  withdrawal  from  said  contract.' 
The  instructions  were  given  with  reference  to  this  request,  and,  as  we  understand  them, 
they  amounted  to  this:  that  Mr.  Tower,  having  been  chosen  as  president,  and  acting  for 
the  associates,  was  on  August  31st,  a  proper  officer  to  be  notified  by  the  defendants  of 
their  withdrawal.  We  think  this  instruction  was  right.  No  instruction  was  asked  at 
the  trial  that,  in  order  to  withdraw  fmm  the  associates,  notice  must  be  given  to  all  of 
them  individually,  or  at  a  meeting  of  the  associates.  The  plaintiff"  only  contended  that 
the  notice  must  be  given  to  the  proper  ofBcer  or  officers.  And  it  would  plainly  be  im- 
practicable to  require  a  direct  personal  notice  to  them  all.  The  right  to  withdraw  would 
be  nugatory  if  this  were  necessary.  A  subscriber  who  has  a  right  lo  withdraw  may  not 
know,  or  have  the  means  of  knowing,  who  all  of  his  associates  are,  or  where  they  live. 
If  lie  dois  know,  they  may  be  many  in  number,  and  widely  scattered,  or  some  of  them 
may  be  awav  on  a  journey.  No  general  meeting  of  them  may  be  called  which  he  can  at- 
tond  without  leaving  the  state.  He  need  not  wait  for  a  meeting  before  giving  his  notice 
of  withdrawal.  It  was  indeed  liclil,  in  an  early  case  in  England,  that  all  of  the  other  sub- 
scribers must  not  onlv  have  notice,  but  must  actually  consent,  before  one  of  the  subscrib- 
ers cotild  withdraw.  Canal  Co.v.Raby,2  Price,  93.  Hut  now,  in  England  as  well  as  here, 
no  such  such  consent  is  necessary.  It  every  one  of  the  other  subscribers  should  object,  yet 
it  is  the  right  of  a  stibscriber  to  withdraw  be:orc  the  corporation  is  formed.  It  is  merely 
a  qucstioti  of  giving  dtie  notice  of  his  withdrawal.  .Xnd  in  Kng'and  it  is  not  intimated  in 
any  modem  cisc,  so  far  as  our  examination  has  gone,  that  notice  must  be  given  to  all 
the  other  subscribers,  or  to  a  meeting  of  subscribers.  The  retraction  has  usually  bec» 
made  to  the  same  persons  to  whom  the  application  for  shares  was  made.  See  Liudl 
Partn.  99-10.">,  and  numerous  cases  cited.  In  this  country,  no  case  has  been  cited,  and 
•we  have  found  none,  discussing  the  question  what  notice  of  withilrawal  will  be  sufficient. 
In  some  cases,  no  attempt  to  withdraw  was  made  till  ai'ter  the  corporation  was  formed. 
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§  103.  Tender  of  Certificate,  as  a  Condition  Precedent  to  Liability.— 
It  is  no  defense  to  an  action  on  a  stock  subscription  to  allege 
that  a  certificate  of  stockhas  not  been  tendered  to  the  subscriber. 
Such  a  supscription  is  not  a  contract  for  the  purchase  of  certifi- 
cates. "When  a  subscriber  pays  he  is  the  owner  of  the  stock; 
it  is  the  payment  that  makes  him  a  stockholder,  the  certificate 
beino-  merely  evidence  of  his  right;  he  is  a  full  stock-holder,  with 
all  the  rio-hts  of  one,  even  if  a  certificate  is  never  issued  to  him; 
and  therefore  it  is  for  him  to  demand  a  certificate  when  he  wishes 
one,  and  not  for  the  corporation  to  tender  it."* 

§104.  Conditional  Subscriptions.— A  conditional  subscription  is 
one  on  which  payment  can  be  enforced  by  the  corporation  only 
after  the  occurrence  or  after  the  performance  by  the  corporation 
of  certain  things  specified  in  the  subscription  itself.*  Such 
a  subscription  is  merely  an  ofier  to  become  a  member  of  the 
corporation  after  the  condition  is  performed.''  Thus  a  sub- 
scription for  shares  in  a  railway  corporation  upon  condition 
that  the  road  shall  be  located  upon  a  certain  route,  is  a  con- 
ditional subscription,  and  the  subscriber  does  not  become  a 
member  until  the  road  has  been  so  located.'     In  New  York  such 


TTipicinson  88  Tenn.  476,  12  S.  W.  1030:  •  Betore  tHe  orgamzaxion  oi  ine  corporation 
aid  acceptance  of  the  subscription.  •  *  *  the  promoters  might  perhaps  agree 
toretease  a  subscriber  by  substituting  other  names  for  his.'  This  goes  on  the  idea  that 
tSe  Subscriber  has  not  an  absolute  right  to  withdraw,  and  that  somebody's  assent  is 
neces^a^  In  Tavern  Co.  v.  Burkhard,  87  Mich.  182,  49  N.  W.  562,  the  subscriber  ap- 
^nrptitlv  made  known  his  refusal  to  the  persons  who  brought  a  second  paperto  be  signed 
bv  him  and  it  was  held  to  be  sufficient;  but  the  proper  mode  of  giving  such  notice  is  not 
rii^^Mi^ed  and  the  court  incidentally  remarked  that  'the  corporators  well  knew,  when 
fi  ^^^nknv  was  organized  *         *         *         that   the   defendants  expressly  repudiated 

ly.1  w^le  arrangement.'  It'is  held  that  the  death  of  a  subscriber  before  the  formation  of 
IhI  ™ort«onfs  a  revocation  of  a  subscription.  Phipps  v.  Jones,  20  Pa.  St.  260  ;  Wal- 
faceTTownsend!43OhioSt.537,3N.E..601;  Pratt  v.  Trustees.  93  111.  475;  Railway 
f^^  J  Wilkerson  83  Mo.  235.  Insanity  is  also  held  to  be  a  revocation  m  Beach  v. 
TCr^Vlindist  Eoiscopal  Church,  96  111.  177.  Death  is  a  public  fact,  of  which  all  the  world 
^■nc+tnkp  notice  though  the  above  decisions  were  not  put  on  that  ground,  (Marlett  v. 
^^tm^n  3  Al  en  287  )  but  insanity  is  not.  In  most  of  the  cases  where  the  right  of  with- 
drawal of  a  subscription  has  been  held  to  exist,  there  is  nothing  to  show  that  all  the 
«t^pr  subscribers  were  notified,  and  there  has  been  no  question  as  to  the  sufficiency  of  the 
?^^aI  in  which  the  withdrawal  was  made.  See,  in  addition  to  the  cases  above  cited.  Nut 
wnrtrv^chultz  143  Fa.  St.  256,  22Atl.904;  Engine  Co.  v.  Green,  143  Pa.  St.  269,13  Atl. 
^47     GlV?ett"v   Railroad  Co.,  78  Railroad    Co.   v     Echternacht,.  21  Pa.  St. 

Ion  An  offer  of  re  ward  made  by  public  proclamation  may  be  withdrawn  m  the  same 
manner  and  the  fact  that  a  claimant  of  the  reward  was  ignorant  of  the  withdrawal  of 
Se  offer  is  immaterial.  Shuey  v.  U.  S.  92,  U  S.  73.  And,  if  not  withdrawn  by  any  ex- 
press notice,  a  withdrawal  is  implied  after  the  lapse  of  a  considerable  time.  Loring  v. 
Boston,  7  Mete.  (Mass.)  409." 

\fjiar-icn  V  neither,  49  Minn.  423;  Columbia  Electric  Co.  v.  Dixon,  46  Mmn.  463; 
Rarvester  Co."  v.  Robbins,  (Minn.)  57  N.  W.  Rep.  317.  These  cases  overrule  St  Paul  etc. 
o  (^  V  Robbins  23  Minn.  440,  and  Minneapolis  Harvester  Co.  v.Libby,  24  Minn.  327. 
where  the  court  adopted  the  view  that  the  contract  was  for  the  purchase  of  the  certifi- 
cates of  stock  as  securities.     „       „      ^  ^  ,         ^cir*    noA 

2  Cook  I,  S77;  Montpc'.ier  &c.  Ry.  Co  v^Langdon,  46  Vt.  284. 

t-ri^r^-nict  Wnter  Power  Co.  v.  Lang,  63  Me.  480. 

There  canlot  be  such  a  tiling  as  a  "conditional  membership."     Pittsburgh   v.   Biggar. 

®tlw-,rtout  V  Mich  Air  Line  Ry.  Co.,  24  Mich.  388  ;  Taggartv.  Western  Md.Ry.  Co.,  24 
Md  563 ''"in  McMillan  v.  Maysville  &c.  Ry.  Co..  15  B.  Mon  (Ky  )  218  the  court  said: 
"  wvi^n  the  road  was  •  •  •  located  signers  became  unconditional  stockholders,  and  as 
such  were  entitled  to  all  the  corporate  rights  and  privileges  of  members  of  the  company. 
^liP  stock  itself  was  not  conditional ;  it  was  only  the  agreement  to  take  it  that  was  con- 
.^  tfrfrTnl  Th»  subscriDers  were  not  stockholders  until  the  company  had  performed  the 
condition  upon  wliich  their  undert.iking  depended;  and  when  that  was  done  they  be 
came  stockholders  by  force  of  the  agreement  of  the  parties." 
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a  condition  to  a  subscription  made  before  incorporation  renders 
the  subscription  void/  while  in  Penns\'lvania  it  is  held  that 
"where  one  subscribes  to  the  stock  of  a  private  corporation  prior 
to  the  procurement  of  its  charter,  such  subscription  is  to  be 
regarded  as  absolute  and  unqualified,  and  any  condition  attached 
thereto  is  void.'*  But  after  incorporation  conditional  subscriptions 
are  held  valid  in  all  the  states.^ 

§105.  Performance  of  Conditions:— A  conditional  subscription 
must  be  accepted  by  the  corporation,  and  the  condition  must  be 
performed  within  a  reasonable  time.^  The  corporation  has  the 
burden  of  showing  that  the  conditions  have  been  preformed,^  or 
that  performance  thereof  has  been  waived  by  the  subscriber.* 
A  waiver  cannot  be  presumed  from  the  mere  silence  of  the  sub- 
scriber.' A  substantial  compliance  with  the  condition  is  suf- 
ficient.^ 

§106.  Conditions  Subsequent.— A  subscription  may  be  made 
with  an  independent  condition  for  the  non-performance  of  which 
the  compan}'  is  liable  in  damages,  although  the  subscription 
itself  is  absolute  and  unconditional  and  enforceable  regardless  of 
the  performance  of  the  condition.^  Whether  a  condition  be 
"precedent  or  subsequent  is  a  question  purcW  of  intention,  and 
the  intention  must  be  determined  by  considering  not  only  the 
words  of  the  particular  clause,  but  also  the  language  of  the 
whole  contract,  as  well  as  the  nature  of  the  act  required,  and  the 
subject  matter  to  w^hich  it  relates.'""  Thus  where  the  subscrip- 
tion was  to  the  stock  of  a  hotel  compau}^  upon  condition  that  a 
hotel  be  built  upon  a  designated  lot  or  block,  it  was  held  that 
the  building  of  a  hotel  was  not  a  condition  precedent  to  the  right 

iTroy  &c.  Railway  Co.  v.  Tibbits,  18  Barb.  297 ;  In  re  Rochester  &c.  R.  Co.  50  Hun 
29;  Ft.  Edwards  &:c.  R.  Co.  v.  Payne,  15  N.  Y.  583.  See  Putnam  v.  City  of  New  Albany' 
4.  Hiss.  365. 

sCaley  v.  Philadelphia  &  Chester  R.  Co.,  80  Pa.  St.  363 ;  Boyd  v.  Peachbottom  R    Co 
90  Pa.  St.  169;  Burke  v.  Smith,  16  Wall.  390. 

A  conditional  subscription  before  incorporation  may  be  treated  as  a  continuing  offer  to 
take  shares  upon  the  terms  indicateil,  and  if  not  withdrawn  maybe  accepted  by  the 
proper  agent  of  the  corporation  after  its  organization.  A  subscription  upon  special 
terms  received  after  organization  by  an  agent  without  authority  mnv  if  not  withdrawn 
be  accepted  by  the  board  of  directors.      Red  Wing  Hotel  Co.  v.  Friedrich.  26  Minn.    112. 

3  Pittsburgh  &  C.  R.  Co.  v.  Stewart,  4-1  Pa.  St.  54.;  Hanover  &c.  R.  Co.  v.  Haldeman 
82  I'a.  St.  30;  Baltimore  &c.  R.  Co.  v.  Pumphrey,  (Md.)  21  Atl.  Rep.  559;  Armstrong  t. 
Karshuer  (Ohio)  24.  N.  E.  Rep.  897. 

In  New  York,  however,  it  is  held  that  the  condition  that  a  railroad  shall  be  located 
over  a  particular  route  is  invalid  as  against  public  policy.  Butternuts  &c.  R.  Co.  t 
Korth,  1  Hill  518. 

4  Johnson  v.  Kesslcr,  76  la.  411;  Blake  v.  Brown,  (la.)  45  N.  W.  Rep.  751;  Stevens  t. 
Corbitt,  35  Mich.  458. 

8  Santa  Cruz  R.  Co.  v.  Swartz.  53  Cal.  106;  People  v.  Holden,  82  111.  93. 

6  Hanover  Junction  R.  Co.  v.  HakUman,  82  Pa.  St.  36;  Sliphcr  v.  Earhart,  83  Ind 
173;  Park  v.  Kvansville  etc.  R.  Co.  23  Ind.  567. 

7  Buckport  etc.  R.  Co.  v.  Brewer,  67  Me.  295. 

STaggart  v.  Western  Md.  R.  Co.  24  Md.  563;  Junction  R.  Co.  v.  Reeves,  15  Ind.  236; 
DesMoines  etc.  R  Co.  v.  Graff  27  la.  99;  Davenport  etc.  R.  Co.  v.  O'Connor  40  la 
477;  Mo.  Pac.  Ry.  Co.  v.  Taygard,  84  Mo.  263. 

9  Belfast  etc.  R.  Co.  v.  Moore,  60  Me.  561;   Milldam  Foundry  v.  Hovey,  38  Mass.  417. 
10  Buckport  etc.  R.  Co.  v.  Brewer.  67  Me.  295,  quoted  by  Cook  1.  }  78. 
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of  the  company  to  collect  an  assessment  upon  the  stock,  as  it  was 
obvious  that  it  was  the  intention  of  the  parties  that  the  hotel 
should  be  built  by  the  company  out  of  the  avails  of  the  stock 
subscription.!  As  said  in  another  case  where  a  similar  defense 
was  interposed,  "it  presupposes  that  the  company  was  to  build 
the  road  and  to  deliver  it  a  finished  work  to  the  subscribers  who 
were  then  to  pay  their  subscriptions. "=»  The  courts  favor  con- 
ditions subsequent. 3 

§  107.  Subscriptions  upon  Special  Terms.— Conditional  sub- 
scriptions must  be  distinguished  from  subscriptions  upon  con- 
dition that  the  subscriber  ma}-  pay  for  the  stock  in  some  special 
manner,  as  a  subscription  for  shares  of  a  railway  companj^  upon 
condition  that  payment  may  be  made  in  railway  ties.  Such  a 
subscription  is  absolute,  and  the  subscriber  becomes  a  member 
of  the  corporation  as  soon  as  his  subscription  is  accepted  by  the 
compan}'.* 

§108.  Secret  Conditions.— Conditions  attached  to  subscrip- 
tions must  be  included  in  the  written  agreement,  as  oral  condi- 
tions cannot  be  shown. ^  A  secret  agreement  between  the  sub- 
scriber and  the  corporation  which  in  effect  changes  the  ostensible 
terms  of  the  subscription  is  void.  The  corporation  may  disre- 
gard the  collateral  agreement  and  hold  the  subscriber  to  the 
ostensible  contract.® 

§109.  Conditions  Precedent  to  Liability.— If  the  capital  stock 
of  a  corporation  is  fixed  by  its  charter  and  it  has  no  authority  to 
begin  business  until  the  whole  amount  of  such  capital  has  been 
subscribed,  the  stockholders  cannot  be  required  to  pay  their  sub- 
scriptions until  the  full  amount  of  capital  is  subscribed.'  "It  is  an 
implied  part  of  the  contract  of  subscription  that  the  contract  is 
to  be  binding  and  enforceable  against  the  subscriber  only  after 
the  full  capital  stock  of  the  corporation  has  been  subscribed. 
This  condition  precedent  to  the  liability  of  the  subscriber  need  not 
be  expressed  in  the  corporate  charter  nor  the  subscription  itself. 
It  arises  b\'  implication  from  the  just  and  reasonable  understand- 
ing of  a  subscriber  that  he  is  to  he  aided  by  other  subscriptions. 
This  rule  is  supported  by  public  policy,  in  that  corporate  creditors 

1  Red  Wing  Hotel  Co.  v.  Friedrick,  26  Minn.  112. 

2  Miller  v.  Pittsburg  etc.  R.  Co.  40  Pa.  St.  237. 
8  Swartout  v.  Mich.  Air  Line  Co.  24  Mich  389. 
4,  Morawetz  I,  §  82. 

8  Minneapolis  Threshing  Machine  Co.,  v.  Davis,  40  Minn.  110  Masonic  Temple  Assn. 
V.  Channell,  43  Minn.  353. 

6  Meyer  V.  Blair,  109  .N'.  Y.  600;  White  Mountain  R.  Co.  v.  Eastman,  34  N.  H.  124; 
Jewell  V.  Rock  River  P.  Co.,  101  III.  57;  Mclvin  v.  Lamar  Ins.  Co.,  80  111.  446;  Winston 
V.  Donset  Co.,  129  111.  64;  Piscataqua  Ferry  Co.  v.  Jones,  39  N.  H.  491. 

TDenny  Hotel  Co.  v.  Schram.  6  Wash.  134,  36  Am.  St.  Rep.  130;  Salem  Mill  Dam  Corp. 
V.  Ropes,  6  Pick.  23;  Livesev  v.  Omaha  Hotel,  5  Neb.  50;  Peoria  &c.  R.  Co.  v.  Preston, 
35Ia.ll8;  Mora-wetz  I,  §  137;  Waterman  II,  §  183;  Thompson,  Liability  of  Stockholders, 
S  120.     But  see  Skowhegan  &c.  R.  Co.  v.  Kinsman,  77  Me.  370. 
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have  a  right  to  rely  upon  a  belief  that  the  full  cajiital  stock  of  a 
corporation  has  been  subscribed."^ 

§110.  Subscriptions  to  Obtain  Charter.— Where  the  law  requires 
that  a  certain  amount  of  capital  stock  shall  be  suljscribed  i)efore 
a  charter  is  granted,  subscriptions  which  are  merely  colorable,  or 
by  persons  having  no  reasonable  expectation  of  being  able  to 
pay,*  or  upon  special  terms,'  or  conditional,  cannot  be  counted.* 
§  111.  Subscriptions  in  Excess  of  Authorized  Capital —  Such 
subscriptions  are  void  and  no  liability  thereon  attaches  to  the 
subscriber.'  But  it  is  no  defense  to  an  action  against  a  subscriber 
for  shares  within  the  limit,  that  the  corporation  has  issued  stock 
in  excess  of  the  limit  allowed  by  law.®  Where  the  commissioners 
have  power  to  apportion  stock  no  subscription  will  be  void,  as 
each  subscriber  will  then  receive  such  a  proportion  of  the  whole 
capital  stock  as  his  suljscription  bears  to  the  whole  amount  sub- 
scribed.' But  the  commissioners  must  have  statutory  authority 
to  make  such  apportionment.* 

§112.  Amount  of  Subscription  by  One  Person.— Commissioners 
to  take  subscriptions  may,  without  statutory  authority,  limit 
the  number  of  shares  that  one  person  may  take.^  Although  at 
common  law  one  person  might  subscribe  for  the  entire  capital 
stock.'" 

§113  "Who  May  Receive  Subscriptions.— Status  of  Promoter.— 
A  subscription  to  be  valid  and  binding  upon  the  corporation, 
must  be  taken  by  an  authorized  agent  of  the  corporation. "  The 
statute  sometimes  provides  that  subscriptions  shall  be  received 
through  commissioners,  but  such  provisions  are  directory  only 
and  subscriptions  taken  in  other  ways  are  valid.  '^  A  promoter 
of  a  proposed  corporation  who  solicits  and  procures  stock  sub- 
scriptions is  the  agent  of  the  bod}^  of  the  subscribers  to  hold  the 
subscriptions  until  the  corporation  is  formed,  and  then  turn  them 
over  TO  it  without  further  act  of  delivery  on  the  part  of  the  sub- 
scribers." 

iCook  I,  §  176  ;  Stoops  v.  Greensburgh  Plank  Road  Co.,  10  Ind.  47. 

SHolman  v.  State,  105  Ind.  569. 

8 Boston  &c.  R.  Co.  v.  Wellinjrton,  113  Mass.  79;  Oscaloosa  &c.  Works  v.  Parkhurst, 
64  la.  357;   Contra  Phillips  v.  Covington  &c.  R.  Co.,  2  Mets.  (Ky.)  219. 

*Calcv  V.  Phila.  &c.  R.  Co.,  80  Pa.  St.  363;  Oscaloosa  &c.  Works  v.  Parkhurst,  5+  la. 
357;  Brand  v.  Lawrencevillc  &c.  R.  Co.,  77  Ga.  506. 

sLathrop  v.  Knecland,  46  Barb.  432;  Burrows  t.  Smith,  10  N.Y.  550;  Clark  v.  Turner, 
73  Ga.,  1;  Cook  I,  §5S. 

«01er  V.  Baltimore  &c.  R.  Co.,  41  Md.  583. 

T Buffalo  &c.  R.  Co.  v.  Dudley,  14  N.  Y.  336. 

•  Van  Dyke  v.  Stout,  8  N.J.  Eq.  333;  Lowell,  §  116. 

•  Brown  v.  Passenger  R.  Co.,  3  Phil.  161;  Perkins  v.  Savage,  15  Wend.  412. 

10  King  V.  Barnes,  109  N.Y.  2G7. 

11  W.nlkcr  v.  Mobile  &c.  Co.  34  Miss.  245  ;  Taygart  v.  Western  &c.  R.  Co.  C4  Md.  563. 
l^Buffalo  &c.  R.    Co.  v.  Gifford.  87  N.Y.  294;  Crocker  v.  Crane.  21  Wend.  211:  Stuart 

V.  Valley  R.  Co..  32  Gratt.  146,   Contra;  Schurtz  v.  Schoolcraft,  9  Mich.  269;    Unity  Ins. 
Co.  V.  Cram,  43  X.  H.  G3G  ;  As    to    powers  of  such  commissions,  see  Beach  on  Railways, 
i84;   Penobscott    &c.    Ry.    Co.   v.  White,  41   Me.  512;  Crocker  v.  Crane,  21  Wend.  211. 
18 Mianeapolit  Threshing  Machine  Co.  t.  Davis,  40  Minn.  110. 
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§  114.  Agreement  to  Pay  for  Shares  Implied.— A  subscription  for 
shares  in  a  corporation  having  capital  stock  "implies  a  promise 
to  pav  for  them,  which  will  sustain  an  action  to  collect  without 
proofof  any  particular  consideration."*  This  rule  applies  as 
well  to  subscriptions  taken  before  as  after  incorporation,'  and  is 
supported  bv  the  weight  of  authority,  although  it  has  been  held 
that  the  corporation  cannot  maintain  an  action  unless  the  pre- 
liminary subscription  ran  to  the  corporation.'  It  may,  how- 
ever, recover  damages  for  the  refusal  to  take  the  stock.*  A 
remedv  bv  forfeiture  is  merely  cumulative  and  does  not  affect  the 
personal  liability  of  the  stockholder  to  pay  for  the  stock.  * 

§115.  The  New  England  Rule— In  the  New  England  states  it  is 
held  that  a  subscriber  cannot  be  required  to  pay  for  the  stock 
unless  he  has  expressly  promised  to  pay,  or  the  charter  expressly 
obligates  him  to  do  so.^ 

§  116.  The  Statute  of  Limitation.— There  is  a  conflict  of  author- 
ity as  to  when  the  statute  of  limitations  begins  to  run  upon 
contracts  of  subscription  to  the  capital  stock  of  a  corporation. 
The  cases  are  divided  by  Beach  into  three'  classes.  (1)  Those 
which  hold  that  some  adverse  action  on  the  part  of  the  company 
or  the  representative  of  its  creditors,  is  necessary  to  set  the  stat- 
ute in  motion.®  The  statute  is  considered  as  running  from  the 
time  the  call  is  due  and  payable.  (2)  Those  holding  that  an  act 
of  insolvency  on  the  part  of  the  company  renders  the  obligation 
of  the  subscriber  to  pay  absolute,  and  that  the  statute  begins  to 
run  from  that  time.'  (3)  Those  holding  that  if  a  call  is  not 
made  within  the  time  barring  actions  upon  contracts  of  like 
character,  the  company  is  presumed  to  have  abandoned  the  con- 
tract. "  The  statute  of  the  state  by  which  the  corporation  is  cre- 
ated governs."  This  question  must  not  be  confounded  with  the 

iCookl  §71-  Morawetz,  I,  §133;  Buscy  V.  Hooper,  35  Md.15.30;  Upton  v.  Tribilcock, 
91  U  S  4-5  •  Fort  Edward  &c.  Co.  v.  Payne,  17  Barb.  567;  N.  Y.  &  M.  G.  M.  Co.  ▼. 
Martin"  13  Minn  4-17;  Harvester  Co.  v.  Robbins,  (Minn.)  57  N.  W.  Rep.  317. 
Windsor  Elec.  LiRbt  Co.  v.  Tandy,  (Vt.  1894)  29  Atl.  Rep.  24.8;  Penobscot,  &c.  R.  Co.  ▼. 
Dunn  39  Me.  587.  Encyclopedia,  XXIII,  800.  In  New  York  there  is  no  implied  promise 
to  pay  for  stock.    Glenn  vs.  Garth,  133  N.  Y.  18. 

?  Minneapolis  &c.  Co.  v.  Crevier,  39  Minn.  417;  Minneapolis  Threshing  Machine  Co.  t. 
Davis,  40  Minn  110;  Richelieu  Hotel  Co.  v.  International  &c  Co.,  140  111.  248,  29  N.  B. 
Rep.  1044. 

8  Lake  Ontario  &c.  Ry.  Co.  t.  Cnrtis,  80  N.  Y.  219. 

♦  Quick  V.  Lemon,  105  111.  578. 

•  Hartford  &c.  R.  Co.  t.  Kennedy,  12  Conn.  514. 

«Worcester  &c  Co.  r.  "Willard,  5  Mass.  80;  Atlantic  Cotton  Mills  v.  Abbott,  9  Cush. 
4,23-  Katowa  Land  Co.  vs.  Holley,  129  Mass.  540;  Kennecbec  &c.  R.  Co.  v.  Kendall. 
31  Me.  470;  Belfast  &c.  R.  Co.  v.  Moore,  60   Me.  561;  Morawetz  I,  §129;  Cook  I,  §74. 

TBeach  I,  §552. 

8  Glenn  V  Marhury,  145  U.  S.  499 ;  Scoville  v.  Thayer,  105  U.  S.  143;  Thompson  t. 
Reno  Sav  '  I'ank  19  Nev.  171 ;  Western  R.  Co.  v.  Avery,  64  N.  C.  491 ;  Curry  v.  Wood- 
ward  53  Ala  371  Glenn  v.  Howard,  81  Ga.  383;  Vanderwcrken  v.  Glenn,  85  Va.  9; 
Glenn' V.  Williams,  60  Md.  93 ;  Glenn  v.  Semple,  80  Ala.  159  ;  Williams  v.  Taylor,  120  N. 
y.  244." 

SGlenn  v  Dorsheimer,  23  Fed.  Rep.  695;  S.  C.  24  Fed.  Rep.  536;  Franklin  Sav.  Bank 
T.  Bridges,  (Pa.)  8  Atl.  Rep.  611  (1887.) 

WPittsbtirgh  &c.  R.  Co.  v.  Byer,  32  Pa.  St.  22;  Morrison  v.  Mtillin,  34  Pa.  St.  12. 

n  Glenn  t-  Liggett,  135  U.  S.  548. 
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additional  liability  for  the  debts  of  the  corporation  imposed  by 
statute  upon  the  stockholders. '  It  has  been  held  that  when  the 
statutehas  run  against  the  corporation,  it  also  bars  thecreditors 
of  the  corporations.'  In  New  York  the  statute  as  against 
creditors  runs  only  from  the  time  they  obtain  judgment  against 
the  corporation.* 

ISec  McDonnell  v.  Ala.  G.  L.  Co.,  85  Ala.  401. 

a  Stephen  v.  Ward,  45  Cal.  110;  First  Nat.  Bank  v.  Greene,  (la.)  17  N.  W.  Eep.  86. 

•  Christenson  v.  Colby, 43  Hon.  362. 
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CHAPTER  IX. 
The  Acquisition  of  Membership. 

§  117.  In  Corporations  'Without  Capital  Stock.  The  method  by 
which  membership  in  a  corporation  without  capital  stock  may- 
be acquired  must  be  determined  from  the  charter  or  by-laws.  If 
no  restrictions  are  found  in  the  charter,  the  admission  of  mem- 
bers is  under  the  control  of  the  corporation.  Statutes  authorizing 
and  regulating  the  organization  of  such  corporations  always 
provide  for  the  original  membership  and  subsequent  members  are 
usually  admitted  upon  an  application  and  vote  of  approval  by 
the  existing  members.^ 

§118.  In  Corporations  Having  Capital  Stock.— Membership  in  a 
joint  stock  corporation  consists  simply  in  the  ownership  of  one 
or  more  shares  of  the  stock."*  The  stock  need  not  necessarily  have 
been  paid  for.^  The  possession  of  a  stock  certificate  is  not  es- 
sential to  membership,  as  it  is  merely  evidence  of  the  ownership 
of  shares.*  Nor  does  membership  necessarily  follow  from  the  posses- 
sion of  the  stock  certificate  alone,  without  participation  in  the  busi- 
ness of  the  corporation.*  But  the  party  in  whose  name  the  stock 
appears  on  the  books  of  the  corporation  is  presumed  to  be  the 
owner  and  a  member,  and  the  burden  rests  on  him  to  show  the 
contrary  when  it  is  attempted  to  hold  him  to  the  liabilities  of 
membership.® 

§  119.  Who  can  be  Members.— Every  person  who  is  capable  of 
contracting  is  capable  of  becoming  a  member  of  a  corporation. 
A  corporation  may  be  formed  on  terms  which  expressly  exclude 
certain  persons  or  classes  of  persons  from  becoming  members  of 
it;  but  regulations  to  this  effect  do  not  effect  the  le^al  capacity  9f 
the  persons  excluded.  Such  capacity  depends  on  the  general  law 
of  the  country,  not  on  the  regulations  of  any  particular  corpora- 
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bership  ...  c*  u-^" -  — 1 .  .         ,.  ,  i,       -u-     • 

adopt  this  rule,  and  as  it  prescribes  the  mode  and  the  only  mode  in  which  membership  in 
the  exchange  can  be  obtained,  no  one  can  justly  claim  to  be  a  member  who  has  not  been 
admitted  in  the  mode  thus  prescribed." 

s  State  V.  Ferris,  42  Conn.  560;  Upton  ▼.   Hansborough,  3   Biss.  417;  Angel   &  Ames, 
Corp.  §  113. 

8  Wheeler  v.  Miller,  90  N.  Y.  353;  Waukon  &c.  M.  R.  Co.  ▼.  Dwyer,  49  la,  121;  Downing 
T.  Potts,  23  N.J.  L.  66. 

4  Columbia  Electric  Co.v.Diion,  46  Minn. 463;  Rutter  v.  Kilpatrick,63N.  Y.  604;  Haw- 
ley  V.  Upton,  102  U.  S.  314. 

»  Baker  v.  Woolston,  27  Kan.  185. 

6  Barron  v.  Burrill,  (Me.  1893)  29  Atl.  Rep.  938;  Grindlev.  Stone,  78  Me.  176;   TumbnU 
T.  Pajson,  95  U.  S.  418. 
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tion.  There  is  no  general  principle  of  law  which  prevents  a  cor- 
poration from  holding  stock  in  another  corporation  except  the 
principle  that  a  corporation  cannot  lawfully  employ  its  funds  for 
pur])oses  not  authorized  by  its  charter.' 

§  1 20.  Method  of  Obtaining  Sharoe— The  shares  of  a  corporation 
may  "be  obtained  either  by  subscription  before  or  after  incorpora- 
tion, or  by  purchasing  them  from  one  to  whom  they  have  already 
been  issued  and  having  been  transferred  on  the  books  of  the  cor- 
poration. The  mere  fact  of  subscription  does  not  make  the  sub- 
scriber a  stockholder  as  acceptance  of  the  oft'er  is  necessary,*  but 
such  acceptance  will  be  presumed  from  very  slight  circumstances.* 
Hence  membership  in  the  corporation  dates  from  the  time  the 
offer  contained  in  the  subscription  is  accepted.''  The  actual  tak- 
ing of  shares  of  stock  is  equivalent  to  subscription  for  and  an 
agreement  to  take  them.^  A  completed  transfer  of  shares  trans- 
fers the  membership  in  the  corporation,^  but  the  books  of  the 
corporation  are  the  evidence  of  membership,'  and  until  a  trans- 
fer is  made  on  the  books  the  party  there  registered  remains  a 
member  although  he  may  have  pledged  the  stock  certificates,^  or 
authorized  their  transfer  on  the  books  of  the  company.' 

§121.  Effect  of  Delivery  of  Certificate.— Where  the  stock  of  a 
corporation  is  by  the  terms  of  the  charter  or  by  law,  transferable 
only  on  its  books,  the  purchaser  who  receives  a  certificate,  with 
power  of  attorney,  gets  the  entire  title,  legal  and  equitable,  as 
between  himself  and  his  seller,  with  all  the  rights  the  latter  poss- 
essed ;   but  as  between  himself  and  the  corporation  he  acquires 

J  Lindley's  Law  of  Companies,  30,  4,3;  Pearson  v.  Concord  R.  Co.,  62  N.  H.  537.     See 
S  64  supra. 
]  Beach  I,  §  63;  Morawetz  I,  §  56;  Waterman  I,  §  167. 

3  Barron  t.  Burrell,  (Me.  1893)  29  Atl.  Rep.  938. 

4  McClnre  t.  Peoples  Freight  Co.,  90  Pa.  St.  269;  Bnsey  v.  Hooper,  35  Md.  15. 
f  Barron  v.  Burrell,  (Me.)  29  Atl.  Rep.  938. 

«  Supply  Ditch  Co.  v.  Elliott,  10  Colo.  327;  Hawkins  v.  Glenn,  131  U.  S.  319. 

7  In  re  St.  Lawrence  S.  Co.,  44  N.J.  L.  529. 

8  Vail  V.  Hamilton.  85  N.  Y.  453;  Merchants  Bank  v.  Cook,  4  Pick,  405;  Hoppin  r. 
Baffum,  9  R.  I.  513;  McDaniels  v.  Flower  B.  Mfg.  Co.  22  Vt.  274. 

»  Mc.Veil  Y.  Tenth  Nat.  Bank.  46  N.  Y.  325. 

In  Bissell  v.  Heath,  (Mich.  1894)  57  N.  W.  Rep.  585,  the  Court  said:  "It  is  claimed  by 
appellant  that  defendant  was  not  a  stockholder.  It  appearsby  the  record  that,  about  the 
time  the  bank  was  organized,  the  defendant  negotiated  with  one  Solon  H.  Wilticlm,  who 
became  cashier  of  the  bank,  for  the  purchase  of  stock.  It  appears  by  the  stock  ledger 
that  under  date  of  January  3,  1887,  there  was  issued  to  defendant  a  certificate  of  stock, 
the  stock  ledger  stating  that  the  stock  was  transferred  from  subscriptions  of  S.  H.  W.  It 
further  appears  that  a  certificate  was  in  fact  issued  to  the  defendant,  and  that  he  received 
dividends  for  several  years.  It  is  urged  that  the  only  way  in  which  the  defendant,  not 
being  an  original  subscriber  to  the  capital  stock,  could  become  a  stockholder,  was  by 
securing  a  transfer  of  some  of  the  stock  subscribed  for  by  others,  and  that  no  forma) 
transfer  appears  upon  the  bank  books,  and  hence  that  he  never  legally  become  a  stock- 
holder. The  answer  to  this  is,  that  the  evidence  of  the  transfer  was  sulficient  to  satisfy 
the  corporators.  The  stock  was  in  fact  issued  and  the  books  of  the  companv  showed  it 
sufficiently.  Bank  v.  Warren.  52  Mich,  557,  18  N.  W.Rep.  356.  The  corporation  was 
bound  by  the  issue  of  stock.  It  could  waive  the  formality  of  any  assignment  by  S.  H.  W. 
and,  having  done  so,  could  not  thereafter  deny  defendant's  rights  on  the  ground  that  he 
had  failed  to  produce  evidence  of  an  assignment  from  an  original  subscriber  to  the  stoek." 

"A  corporation  may  waive  fonnalities  prescribed  by  its  charter  or  by-laws  in  m.tking 
an  original  subscription  or  a  transfer  of  shares.  And  if  a  person  has  been  received  as  a 
sharehiilder,  and  has  acted  as  shareholder,  and  enjoyed  the  privdcgcs  of  a  shareholder  he 
will  be  estopped  from  denying  that  he  agreed  to  become  a  shareholder  and  to  assume  the 
incidental  liabilitiea  both  to  the  company  and  its  creditors."     Morawetz  II,  §  841. 
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only  an  equitable  title,  which  they  are  bound  to  recognize  and 
permit  to  ripen  into  a  legal  title  when  he  presents  himself,  before 
any  effective  transfer  on  the  books  has  been  made,  to  do  the  acts 
required  by  the  charter  or  by  laws  in  order  to  make  a  transfer. 
Until  those  acts  be  done,  he  is  not  a  stockholder,  and  has  no 
claim  to  act  as  such;  ^  but  possesses,  as  between  himself  and  the 
corporation,  by  virtue  of  the  certificate  and  power,  the  right  to 
make  himself,  or  whomsoever  he  choses,  a  stockholder,  by  the 
prescribed  transfer.  The  stock  not  having  passed  by  the  delivery 
of  the  certificate  and  power  of  attorney,  the  legal  title  remains 
in  the  seller,  so  far  as  affects  the  company  and  subsequent  bona 
£de  purchasers  who  take  by  transfer  duly  made  on  the  books. 
And,  hence,  a  buyer  in  good  faith,  of  the  person  in  whose  name 
the  stock  stands  on  the  books,  who  takes  a  transfer  in  conform- 
ity to  the  charter  or  by-laws,  permitted  to  be  made*  by  the 
authorized  officers  of  the  corporation,  becomes  vested  with  a 
complete  title  to  the  stock,  and  cuts  off  all  the  rights  and  equities 
of  the  holders  of  the  certificate  to  the  stock  itself.  What  other 
rights  and  equities  he  may  possess,  is  another  question;  but  if  the 
transfere  has  taken  in  good  faith  and  for  value,  the  stock  is  gone 
beyond  his  reach,  and  beyond  recall  by  the  corporation. » 

§122.  Compliance  with  Conditions.— A  person  cannot,  properly 
speaking,  be  said  to  be  a  member  of  or  shareholder  in  a  corpora- 
tion so  long  as  he  has  only  a  right  to  become  such ;  nor  can  a 
person  who  has  become  a  member  or  a  shareholder  be  properly 
said  to  have  ceased  to  be  one  so  long  as  he  has  only  a  right  to 
retire.  If  a  person  who  is  not  a  shareholder  omits  to  do  what  is 
necessary  to  render  himself  a  shareholder,  he  remains  a  non- 
shareholder,  although  very  little  may  be  wanting  to  render  him 
a  shareholder,  On  the  other  hand,  if  a  person  who  is  a  share- 
holder already,  omits  to  do  what  is  necessary  to  retire,  he  con- 
tinues to  be  a  shareholder  whatever  intention  he  may  have  had 
of  withdrawing  from  the  company,  and  whatever  preliminary 
steps  he  may  have  taken  for  that  purpose.  In  these  cases,  that 
which  is  necessary  to  change  an  existing  state  of  things  has  not 
happened:  the  right  to  enter  or  leave  the  company  has  not  been 
exercised;  and  until  such  right  has  been  exercised,  membership,  in 
the  proper  sense  of  the  word,  has  not  been  created  in  the  one 
case,  and  has  not  ceased  in  the  other. "  * 

i"A  transfer  not  entered  on  the  books  of  the  company  has  no  validity  outside  of  the 
parties  to  such  transfer."     Robinson  v.  People.  64  Cal.  376. 

3New  York  &  N.  H.  R.  Co.  v.  Schuyler,  34  N.  Y.  30,  per  Daris  J ;  Stebbins  v.  Insurance 
Co.,  3  Paige  350;  Bank  v.  Laird,  2  Wheat.  390;  Bargate  v.Shortridge,  5  H.  L.  Cas.  297. 

SLindley  Law  of  Companies,  44.  "The  type  then  of  a  member  of  a  company,"  says 
this  learned  writer,  "  is  a  person  who  has  agreed  to  become  a  member,  and  with  respect 
to  whom  all  conditions  precedent  to  the  acquisition  of  the  rights  of  a  member  have  been 
duly  observed  Where  all  these  circumstances  are  combined,  there  is  membership  m  the 
fullest  and  moit  accurate  sense." 
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§  123.  Estoppel  to  Deny  Membership.— A  person  may  some- 
times be  treated  as  a  member  although  not  so  by  the  strict  letter 
of  the  law.  The  perlormance  of  certain  conditions  and  the  ob- 
servance of  formalities  may  sometimes  be  waived  and  irregular 
acts  may  be  conhrmcd.  Hence  if,  notwithstanding  the  failure  to 
comply  with  conditions,  or  the  existence  of  irregularities  in  the 
issue  of  the  shares  the  party  has  been  treated  as  a  shareholder  by 
the  corporation,  and  has  acted  as  a  stockholder  both  he  and  the 
cor])oration  will  be  estopped  to  deny  the  relation.  So  if  a  share- 
holder, who  has  a  right  to  retire,  has  in  fact  retired  and  been 
treated  by  the  corporation  as  if  he  was  no  longer  a  member, 
both  he  and  the  company  will  be  estopped  to  deny  that  he  has 
ceased  to  be  a  member  although  he  may  not  have  retired  reg- 
ularly and  properly.^ 

§124.  As  Between  the  Corporation  and  an  Alleged  Member.— Where 
a  party  has  acquired  a  right  to  become  a  member,  and  has  acted 
and  been  treated  by  the  corporation  as  such,  neither  he  nor  the 
corporation  will  be  heard  to  deny  that  he  is  a  member.  The  cor- 
poration will  not  be  permitted  to  take  advantage  of  the  non- 
observance  of  formalities  which  it  has  tacitly  waived,  and  the 
person  who  has  acted  as  and  received  the  benefits  of  membership 
will  not  be  heard  to  say  that  he  has  neglected  to  comply  with 
certain  formalities  or  conditions  when  called  upon  to  assume  the 
burdens  incident  to  membership.'  Thus  where  it  did  not  appear 
that  the  defendant  had  ever  had  a  certificate  of  stock  in  his 
possession,  but  did  appear  that  he  authorized  a  share  to  be  issued 
to  him  that  a  certificate  had  actually  been  issued,  that  only  stock- 
holders were  eligible  to  office,  that  he  was  upon  the  organization 
of  the  company  elected  its  president  and  served  for  a  long  time  in 
that  capacity,  and  that  he  had  paid  a  number  of  installments  up- 
on a  share  of  stock,  it  .was  held  sufficient  to  charge  him  as  a 
member  and  that  he  was  estopped  to  deny  his  subscription. ^ 

§125.  The  Holder  of  Illegally  Issued  Shares.— There  can  be  no 
membership  acquired  through  the  holding  of  shares  of  stock 
which  under  no  circumstances  could  legally  exist,*  but  if  the  cor- 
porations had  power  to  issue  the  shares,  the  corporation  and  the 

1  Ivindlev,  Law  of  Companies,  48;  Jewell  v.  Rock  River  Paper  Co.,  l<n  III.  57:  rnjon 
Sav.  Assnl  v.  Seligman,  92  Mo.  63.5;  Oris  wold  v.  Scligman,  72  Mo.  110;  Hissell  v.  '^c-tth, 
(Mich.  1894)  57  N.  \V.  Rep.  585;  York  Park  Bldg.  Assn.  v.  Barnes,  (Neb.  1894)  oS  N.  W. 
Rrp.  440;  Sanger  v.  Upton,  91  U.  S.  56;  Muserravc  v.  Morrison.  54  Md.  161;  Boston 
&c.  R.  Co   V.  Wellington,  113  Mass.  79;  Chaffin  v.  Cummings,  37  Me.  76.     Cook  I,  §52. 

3  Burnes  v.  Penncll.  2  H.  L.  C.  496;  The  Cheltenham  &  G.  W.  Ry.  Co.  v.  Daniel.  2  Q.  1^. 
Ad.  &  E.  281;  Sheffield  &c.  K.  Co.  v.  Woodcock,  7  M.  &  W.  574  The  Cronfoid  & 
H.  K.  Ry.  Co.  V.  Laccy,  3  Y.  &  J.  79;  Rash's  Case,  L.  R.  6  H.L.  37,  and  cases  cited  iti 
preceding  note.  „  _,    . 

8  York  Park  Bldg.  Assn.  ▼.  Barnes,  (Neb.  1894)  58  N.  W.  Rep.  440;  Sanger  v.  Upton, 
91  U.S.  56.  .,.,.,* 

One  who  subscribes  for  stoi  k  in  a  corporation,  acts  as  an  officer  thereof,  and  takes  part 
in  its  management,  cannot  dispute  the  validity  of  the  corporation.  Warehousii  g  Co.  t. 
Badger.  67  .N.  Y    294. 

*Bank  of  Hindustan  v.  Alison,  L.  R.  6  C.  P.  64. 
6 
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holder  of  the  shares  may  be  estopped  from  den_ying  their  existence 
although  they  were  issued  irregularly  and  improperly.^ 

1  Campbell's  Case,  9  Ch.  App.  Cases  1.  In  Nenney  v.  Waddill,  (Tex.  1894)  25  S.  W. 
Rep.  308,  it  was  held  that  the  constitutional  provision  forbidding  the  issue  of  stock 
except  for  value  received,  and  avoiding  all  fictitious  issues  of  stock,  cannot  be  invoked  by 
stockholders  who  have  knowingly  accepted  "paid  up"  stock  to  twice  theamount  of  their 
subscriptions. 


X.]  KIGiiTij  Ol-    iI£:MUi:USHIP.  b3 


CHAPTER  X. 

Of  the  Rights  of  Membership. 

§  126.  Participation  in  Management.— The  members  of  a  corpora- 
tion have  not  ordinarily  the  right  of  direction  and  participatif-n  n. 
the  management  of  the  corporation.  When  the  stockholders  share 
in  the  election  of  directors,  and  of  officers,  if  the  election  of  offi- 
cers is  retained  by  the  shareholders,  they  have  no  further  right  to 
a  part  in  the  management  of  the  corporation.  Within  the  scope 
of  their  authority  the  directors  act  for  the  corporation.  And  in 
the  exercise  of  the  ordinary  powers  which  are  granted  to  the  cor- 
poration their  discretion  cannot  be  controlled  by  the  stock- 
holders.' But  powers  w'hich  are  extraordinarj^  and  which  change 
the  original  contract  of  membership,  such  as  the  sale  of  the  en- 
tire corporate  property,  or  the  acceptance  of  a  material  amend- 
ment to  the  charter,  cannot  be  exercised  b3'  the  directors  without 
express  authority  from  the  stockholders.^ 

§  127.  General  Rights  of  Stockholders.— "The  rights  of  stockhold- 
ers are,  to  meet  at  stockholders'  meetings,  to  participate  in  the 
profits  of  the  business;  and  to  require  that  the  corporate  property 
and  funds  shall  not  be  diverted  from  their  original  purpose.  If 
the  company  becomes  insolvent,  it  is  the  right  of  the  stockhold- 
ers to  have  the  property  applied  to  the  payment  of  its  debts.  I 
do  not  know  of  any  other  rights,  except  incidental  ones  subsid- 
iary and  auxiliary  to  these.  Of  course,  the  stockholder  has  or- 
dinarily the  right  to  a  certificate  for  his  stock,  to  transfer  it  on 
the  company's  books,  and  to  inspect  these  books.  For  the  invas- 
ion of  these  rights  by  the  officers  of  the  company,  he  may  sue  at 
law  or  in  equity,  according  to  the  facts  in  the  case."* 

§  128.  Right  to  Inspect  the  Books  and  Records.—  A  stockholder 
in  a  corporation  has  at  common  law  the  right  to  examine  and  if 
necessary,  to  copy  the  books  and  records  of  the  corporation  at 
all  seasonable  times*  for  proper  purposes,  in  person  or  by  his 
attorney-in-fact.*  But  where  the  statute  provided  that  the 
stock  books  should  "be  open  for  the  inspection  of  stockholders" 

1  Beach  1.  §  74;  Rathbone  v.  Parkersburg  Gas.  Co.  ( W.  Va.)  8  S.  E.  Rep.  570. 

1  Marlborough  Mfg.  Co.  v.  Smith.  2  Conn.  579. 

s  Woods,  J.  in  Forbc«  v.  Memphis  etc.  Ry.  Co.  2  Woods  C.  C.  323. 

4 Lewis  T.  Brainerd,  53  Vt.  519:  Hnvlar  v.  Cragin  Cattle  Co.,  40  N.  J.  Eq.  S92; 
Commonwealth  v.  Phoenix  Iron  Co.,  105  Pa.  St,  111;  23  Am.  Law  Reg.  (N.  S.)  388  and 
note. 

SPoster  T.  White,  86  Ala.  467;  Martin  v.  Oil  Works,  28  La.  An.  204. 
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it  was  held  that  mandamus  would  not  lie  when  the  demand  was 
made  bv  the  stockholders  attorney.'  The  books  must  not  be 
ai^propriated  to  an  unreasonable  extent,  but  access  to  them  can- 
not be  denied  simply  because  it  would  be  inconvenient  to  grcintit. 
§  129.  General  Statement.  —"It  is  necessary  that  there  should 
be  some  particular  matter  in  dispute  between  the  members  or 
between  the  corporation  and  individuals  in  it,  in  which  the  appli- 
cant is  interested,  and  in  respect  of  which  the  examination  of  the 
books  is  necessary.'  But  the  stockholder  has  no  right  to  inspect 
the  books  merely  for  the  purpose  of  gratifying  an  idle  curiosity.' 
Nor  because  of  a  general  dissatisfaction  with  the  management  of 
the  enterprise  based  upon  a  vague  belief  that  it  is  improperly  con- 
ducted;* nor  to  discover  grounds  whereon  to  trump  up  charges 
against  the  corporate  body;'  nor  to  use  the  information  for  specu- 
lative or  fraudulent  ends,'  nor  to  prove  a  plea  of  justification  in 
an  action  against  the  stockholders  for  libel  in  imputing  insolvency 
to  the  company."'' 

§  130.  The  Demand  for  Inspection.— If  the  stockholder  desires  to 
examine  the  records  of  the  corporation,  it  is  his  duty  to  make 
proper  demand  upon  the  officers  in  charge  of  the  same,  and  to 
state  the  reason  for  which  he  wishes  to  make  the  examination, 
and  the  specific  and  particular  books  and  records  he  desires  to 
inspect.  A  demand  of  the  privilege  of  inspecting  all  the  books 
and  records  of  a  corporation  is  too  broad  and  indefinite,  and 
need  not  be  compHed  with."  Under  certain  statutes,  however, 
it  is  held  that  the  motives  of  the  stockholder  cannot  be  made  the 
subject  of  inquiry.' 

§  131.  Remedy  for  "Wrongful  Refusal  to  Permit  Inspection.— If  a 
stockholder  is  wrongfully  refused  the  privilege  of  inspecting  the 
books  and  records  of  the  corporation  upon  a  proper  demand 
made  at  the  proper  time,  he  may  bring  an  action  for  damages 
against  the  corporation,  or  petition  for  a  writ  of  mandarnus  to 
compel  the  custodian  to  permit  the  inspection.^"  The  granting  of 
the  writ  however,  is  not  imperative,  but  rests  within  the  sound 
discretion  of  the  court."  

1  People  T.  U.  S.  Merc.  Rep.  Co..  20  Abb.  N.  C.  192;  State  v.  St.  Louis  &  S.  F.  R.  Co.,  29 
Mo.  App.  301. 

a  Addison  on  Torts,  II  §  1496. 

•  People  V.  Walker,  9  Mich.  328. 

*Lyon  V.  Amer.  Screw  Co..  (R.  I.)  17  Atl.  Rep.  61. 

eCommonweaith  v.  Phoenix  I.  Co.,  105  Pa.  St.  111. 

«Ia  re  Sage,  70  N.  Y.  220. 

7 Beach  I.  §  76.  M.  S.  O.  Co.  v.  Hawkins,  4  Hnrl.  &  N.  146. 

8  See  Foster  v.  White,  86  Ala.  467. 

estate  v.  St.  Louis  &c.  S.  P.  Ry.  Co.,  29  Mo.  App.  301 ;  State  v.  Sportsmans  Park 
Assn.  29  Mo.  App.  326. 

lOKelsey  v.  Pfanlder  P.  &  P.  Co.  3  N.  Y.  Sup.  723. 

11  Rex  T.  W.  &  B.  C.  Nav.  Co.  3  Ad.  &  El.  477;  People  v.  Walker,  9  Mich.  32  8;  Foster  v. 
White,  86  Alal  467  ;  People  v.  Paton,  20  Abb.  N.  C.  195. 
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§  132.  Of  the  Right  to  Dividends.— The  ownership  of  stock  in  a 
corporation  entitles  the  holder  to  dividends  earned  and  declared 
thereon;  but  the  advisability  of  declaring  dividends  at  any  par- 
ticular time  rests  within  the  sound  discretion  of  the  board  of 
directors.  B}^  becoming  a  member  of  the  corporation  a  stock- 
holder impliedly  contracts  with  the  corporation  that  his  interests 
shall  be  subject  to  the  direction  and  control  of  the  proper  authori- 
ties of  the  corporation,  for  the  purpose  of  accomplishing  the  ends 
for  which  the  corporation  was  created.^  "The  directors  of  such 
corporations  have  opportunities  not  ordinarily  possessed  by 
others  of  knowing  the  resources  and  conditions  of  the  property 
under  their  control;  and  are  in  a  better  position  than  stockhold- 
ers to  determine  whether,  in  view  of  the  duties  which  the  corpor- 
ation owes  to  the  public,  and  of  all  lialiilities,  it  will  be  prudent 
in  any  particular  year  to  declare  a  dividend  iij)on  the  stock. 
While  their  authority  in  reference  to  these  matters  may  of  course 
be  controlled  or  modified  by  the  company's  charter,  and  while  the 
power  of  the  courts  ma^^  be  invoked  for  the  protection  of  stock- 
holders against  bad  faith  on  the  part  of  the  directors,  we  should 
hesitate  to  assume  that  either  the  legislature  or  the  parties  in- 
tended to  deprive  a  corporation,  by  its  managers,  of  the  power  of 
protecting  the  interests  of  all  including  the  public  by  using  earn- 
ings when  necessary  or  when  in  good  faith  believed  to  be  neces- 
sary for  the  preservation  and  improvement  of  the  property'  in- 
trusted to  its  control."*  Hence,  mandamus  will  not  lie  to 
compel  the  directors  to  declare  a  dividend.' 

§  133.  To  Preference  in  Subscription  for  Ne-w  Shares.— When  a 
corporation  increases  its  capital  stock  the  members  at  the  time  of 
the  vote  to  issue  the  new  stock,  are  entitled  to  the  privilege  of 
subscribing  for  the  new  stock  in  proportion  to  their  respective 
shares  of  the  old.*  The  right  is  now  coramonlv  secured  by 
statute,^  and  passes  to  the  transferee  of  the  original  stock. 
The  option  may  be  sold.^ 


1  Clearwater  V.  Meredith,  I  Wall.  25, 

jN.  Y.  &c.  Ry.  Co.  v.  Nickals,  119  U.  S.  296;  Robinson  v.  Smith,  3  PaiRC  222;  Scott  ▼. 
Ins.  Co.  7  Paige  198;  Pratt  v.  Pratt,  33  Conn.  44-6;  King  v.  Bank  of  England,  2  Bam.  & 
Aid.  620. 

8  King  V.  Bank  of  England,  (1819)  2  Bam.  &  Aid.  620;  People  t.  Central  Car  Mfg.  Co. 
41  Mich.  166. 

*  Gray  v.  Portland  Bank,  3  Mass.  363;  Jones  v.  Morrison,  31  Minn.  140;  Donsman  t. 
Wis.  &c.  Co.,  40  Wis.  418;  Hnmboldt  Driving  Park  Assn.  v.  Stevens.  (Neb.)  52  N.  W.  Rep. 
568;  Ohio  Ins.  Co.  v.  Nunnenaacher,  15  Ind.  294;  Mason  v.  Duvol  Mills,  132  Mass.  76; 
Eidnian  v.  Bowman,  58  ni.  444. 

*  Cnnningham's  Appeal,  108  Pa.  St.  546.  The  stockholder  cannot  be  charged  a  bonus 
on  the  stock  to  which  they  are  given  a  right  to  subscribe. 

«Baltimore  &c.  v.  Hambleton,  (Md.  1893)  26  Atl.  Rep.  279.  Riddle's  Appeal,  99  Pa. 
8t.278. 
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CHAPTER  XI. 
Of  the  Liability  of  Stockholders  other  than  Statutory. 

§  134.  In  General.— Assuming  that  the  status  of  stockholder  has 
been  created,  we  now  proceed  to  the  consideration  of  the  liabili- 
ties which  grow  out  of  that  relation.  In  this  chapter  attention 
is  directed  to  the  common  law  liability  and  that  liability  which 
results  by  reason  of  a  failure  to  become  properly  or  legally  in- 
corporated. By  the  common  law  liability  is  meant  that  liability 
which  results  from  a  failure  to  comply  with  the  terms  of  the  con- 
tract of  subscription,  as  distinguished  from  the  additional  liabil- 
ity which  is  now  commonly  imposed  upon  stockholders  by  statu- 
tory or  constitutional  provisions  for  the  benefit  of  creditors  of  the 
corporation. 

§  135.  Founded  upon  Contract.— The  original  liability  of  a  stock- 
holder at  common  law  was  determined  and  measured  by  the  con- 
tract of  subscription.  When  this  contract  with  the  corporation 
was  fully  performed  there  could  be  no  further  liability  to  the  cor- 
poration, or  to  its  creditors.  This  freedom  from  personal  liabil- 
ity was  the  distinctive  feature  of  corporations,  and  was  the 
principal  inducement  for  the  organization  of  business  corpora- 
tions rather  than  the  formation  of  partnerships  and  joint  stock 
companies.  But  within  recent  years  the  legislatures  have,  upon 
grounds  of  public  policy,  imposed  additional  liability  upon  the 
stockholders  for  the  benefit  of  the  creditors  of  the  corporation. 
It  is  also  common  to  find  statutes  declaring  a  liability  which  al- 
ready existed  at  common  law.  The  liability  which  results  from  a 
failure  to  become  properly  incorporated  is  not  strictly  a  liability 
imposed  upon  stockholders,  but  rather  a  liability  for  debts  cre- 
ated when  there  were  no  stockholders,  and  hence  when  the 
persons  claiming  to  be  such  were  not  entitled  to  protection  as 
stockholders. 

§  136.  To  Whom  the  Liability  Attaches.—  The  liability  rests 
primarily  upon  the  registered  holder  of  the  shares,  ^  and  this  is  true 
although  the  stock  is  held  by  a  trustee  or  as  collateral  security 
for  a  debt."     An  agent  whose  name  appears  upon  the  books  as 

1  Eaines  v.  Babcock,  95  Cal.  581. 

JWilliam's  Case,  1  Ch.  Div.  576;  Crease  v.  Babcock,  10  Mete  525.  This  has  been 
changed  by  stat  ite  in  many  of  the  states.  Thus  in  Minnesota  (Gen.  Stat.  1878,  chap.  34, 
sec.  414.. )  it  is  provided  that  "persons  holdinj^  stock  in  a  corporation  as  executors,  ad- 
ministrators, guardians  or  trustees  shall  not  be  personally  subject  to  any  liability  as 
stockholders;  but  the  estates  and  funds  in  their  hands  shall  be  liable  in  like  manner  and 
to  the  same  extent  as  the  testator,  intestate,  ward  or  person  interested  in  the  trust  fund 
would  be,  if  they  were  respectively  living  and  competent  to  act  and  h'  Id  the  stock  in  their 
own  names."  As  to  the  liability  of  the  holders  of  .stock  as  collateral  security  see  Union 
Sav.  Assn.  v.  Seligmann  92  Mo.  635  ;  Burgess  v.  Seliginann,  107  U.  S.  -0. 
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the  owner  of  stock  is  personally  liable  to  creditors  of  the  cor- 
poration as  a  shareholder/  A  le<j^atee  who  accepts  a  bequest  of 
stock  must  pay  all  calls  thereon  which  become  payable  after  the 
death  of  the  decedent."  But  if  the  bequest  is  not  accepted,  the 
estate  continues  liable  until  final  distribution  and  settlement.' 
Under  a  statute  which  provides  that  the  term  "stockholder"  shall 
apply  to  an  equitable  owner,  one  for  whose  benefit  stock  is  held 
is  subject  to  the  same  liabilities  as  though  the  stock  stood  in  his 
name.* 

§137.  Acts  Prior  to  Incorporation.— Personalliability  may  at- 
tach to  parties  for  acts  done  before  they  become  members,  but 
while  engaged  in  the  organization  of  the  corporation.  Unless 
such  contracts  are  expressly  conditioned  upon  the  incorporation 
of  the  company,  and  its  ratification  of  their  acts,  the  promoters 
are  personally  liable  thereon.*  The  relation  is  similar  to  that  of 
an  agent  of  an  undisclosed  principal.*  If  the  corporation  after  its 
creation  ratifies  the  act  of  the  promoter,  the  creditor  may  pro- 
ceed against  either.^  The  promoters  are  liable  for  such  prelimin- 
ary expenses  as  they  have  authorized,*  but  they  are  not  partners 
and  there  is  no  presumption  of  agency  to  act  one  for  the  other. 
It  must  be  shown  that  the  contract  was  made  with  the  party  or 
his  authorized  agent. 

§138.  The  Incorporation  of  a  Partnership  Business.— The  liabil- 
ity of  the  members  of  a  partnership  on  existing  contracts  is  not 
affected  by  a  change  from  a  partnership  to  a  corporation.'  But 
if,  as  is  often  the  case,  the  firm  name  is  retained  as  the  name  of 
the  corporation,  it  is  incumbent  upon  the  members  to  advertise 
the  fact  of  the  change/"  and  a  failure  to  do  so  will  render  the 
members  liable  as  partners  to  parties  who  become  creditors  with- 
out knowledge  of  the  fact  of  incorporation." 

§  139.  LiabiUty  for  Fraudulent  Acts.— While  stockholders  are 
not  liable  for  the  torts  of  the  corporation,  they  are  liable  for  their 
own  torts  committed  under  pretense  of  acting  for  the  corpora- 
tion." 

§  140.  Debts  Contracted  Before  Stock  is  Distributed.— It  seems 
that  independently  of  statute  the  members  of  a  corporation  are 

ICrandall  v   Lincoln,  52  Conn.  73. 
3Addams  V.  Ferick,  26  Beav.  384. 
8  Lewis  V.  Glenn,  84  Va.  9+7. 
*  Lloyd  V.  Preston,  146  U.  S.  630. 

8Beach,  Priv.  Corp.  §  159;  Landmen  v.  Entwiste,  7  Ex.  (W.  H.  &  G.)  632. 
6  Hurt  V.  Salisbury,  55  Mo.  310. 

TWhitwell  v.  Warner,  20  Vt.  425;  Kelner  v.  Baxter,  L.  R.  2  C.  P.  174. 
SBraithwaite  v.  Skofield,  9  Bam.  &  C.  401 ;  Reynell  v.  Lewis,  15  Mees.  &  W.  1^17. 
9Broyles  V.  McCoy,  5  Sneed  (Tcnu.)  602. 
lOMartin  v.  Fewell,  79  Mo.  401. 

iiMcGowan  v.  Am.  P.  T.  B.  Co.,  121  U.  S.  575;  McFallv.  McKeesport  &c.  Co.,  (Pa.) 
16  Atl.  Rep.  478. 

"Whitwell  V.  Warner,  20  Vt.  425.     See  Swan  Lake  &c.  Co.  v.  Frank,  148  U.  S.  603. 
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jointly  and  severally  liable  for  debts  contracted  after  tbe  incor- 
poration is  completed,  but  before  the  capital  stock  is  distributed.^ 
Where  the  members  are  by  statute  made  liable  for  debts  of  the 
corporation  contracted  before  the  capital  stock  is  paid  in  and  a 
certificate  thereof  recorded,  the  liability  attaches  to  all  who  were 
stockholders  v  hen  the  debt  was  contracted  and  are  such  when 
the  liability  is  sought  to  be  enforced,  but  not  to  those  who  be- 
come stockholders  after  the  debt  was  contracted  and  disposed  of 
their  shares  before  the  action  was  brought." 


A. 


Of  Liability  Growing  Out  of  Defective  or  Illegal  Incorporation. 

§  141.  Liability  as  Partners.— In  order  that  there  may  be  ex- 
emption from  general  personal  liability,  there  must  be  either  legal 
incorporation  or  the  existence  of  a  de  facto  corporation  and  the 
condition  of  affairs  which  will  raise  an  estoppel  as  against  parties 
who  might  otherwise  deny  the  fact  of  incorporation.  The  earlier 
decisions  estabhsh  the  rule  that  where  parties  attempt  to  organ- 
ize a  corporation  and  fail  to  comply  with  some  statutory  pro- 
vision requisite  to  legal  incorporation,  they  are  liable  to  creditors 
as  partners.^  Those  who  deal  with  such  an  organization  as  a 
corporation  are  estopped  to  deny  the  corporate  existence  w^hen 
sued  upon  their  obligation,  but  this  does  not  prevent  them  under 
this  rule  from  repudiating  the  contract  and  holding  the  members 
of  the  defective  organization  as  partners.*  Those  only  who  were 
members  at  the  time  the  debt  was  contracted  are  liable.^  This 
liability,  however,  exists  only  when  the  corporation  is  created  for 
the  purpose  of  carrjang  on  a  commercial  business  for  the  profit  of 
its  members.*  If  the  object  is  for  purposes  other  than  commercial, 
although  pecuniary  profit  might  result  to  the  members,  such 
members  are  not  partners  and  cannot  be  held  liable  for  the  debts 


iHawes  V.  Anglo-Saxon  Co.,  101  Mass.  38.5;  First  Nat.  Bank  v.  Almy,  117  Mass. 
476;  Compare  Burnap  v.  Haskins  Steam  Engine  Co..  127  Mass.  586. 

sSaylesv.  Bates,  15    R.I.  342. 

SBigelow  V.  Gregory, 73  111.  197;  McVicker  v.  Cone,  (Ore.  1891)  28  Pac.  Rep.  76;  Cole- 
man v.  Coleman,  78  Ind.  344;  Martin  v.  Fewell,  79  Mo.  401;  Richardson  v.  Pitts.  71 
Mo.  128;  Abbott  V.  Omaha  S.  Co.,  4  Neb.  416;  Harris  v.  McGregor,  29  Cal.  125.  In 
Iowa  and  Nebraska,  the  members  are  made  liable  by  statute  where  there  is  a  defective 
organization.  Eisfield  v.  Kenworth,  50  la.  389;  Hener  v.  Carmichael,  (la.)  47  N.  W.  Rep. 
1034;  Sweney  V.  Talcott,  (Ia.>  52  N.  W    Rep.  106. 

*Eeach  I,  §  162 ;  Cook  I,  Ch  XIII,  and  cases  cited  in  preceding  note. 

sPtiller  V.  Rowe,  57  N.  Y.  23  ;  Stafford  Bank  v.  Palmer,  47  Conn.  443. 

6  Hess  v.  Wertz,  4  Serg.  &  R.  356;  Bigelow  v.  Gregory,  73  111.  197;  Johnson  v.  Corser, 
34  Minn.  355. 
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of  the  corporation  unless  they  have  authorized  or  ratified  the 
contracts.    The  liability  is  governed  by  the  law  of  agency.' 

§142.  The  Later  Rule.— The  tendency  of  the  recent  decisions  is 
to  hold  that  no  partnership  liability  attaches  where  the  parties 
acted  in  good  faith  and  attempted  to  organize  under  a  statute 
which  authorized  the  organization  of  suchacorporation.  To  hold 
such  parties  as  partners  "involves  not  only  the  nullification  of  the 
contract  which  was  actually  contemplated  by  the  parties,  but  the 
creation  of  a  difierent  contract,  which  neither  of  the  parties  in- 
tended to  make."^  Mr.  Cook  says:  "  During  the  past  few  years, 
however,  the  great  weight  of  authority  has  clearly  established 
the  rule  that  when  a  supposed  corporation  is  doing  business  as  a 
de  facto  corporation,  the  stockholders  cannot  be  held  liable  as 
partners,  although  there  have  been  irregularities,  omissions  or 
mistakes  in  incorporating  or  organizing  the  company.  *  *  ♦ 
It  must  be  admitted  that  this  conclusion  of  the  law  is  reasonable 
and  just.  *  *  *  The  courts  have  gradually  departed  from  the 
old  decisions  on  this  subject  and  have  wisely  refused  to  hold  the 
stockholder  liable.  Recent  cases  have  so  settled  the  law  beyond 
reasonable  controversy."' 

The  rule  is  thus  stated  by  Mr.  Justice  Brewer:*  "I  think  the 
rule  is  this:  that  where  persons  knowingly  and  fraudulently  as- 
sume a  corporate  existence,  or  pretend  to  have  a  corporate  ex- 

j  Johnson  v.  Corser,  34  Minn.  355  ;  Cabe  v.  Goodfellow,  133  N.  Y.  89. 

Sheren  v.  Mcndcnhall,  23  Minn.  92,  was  an  action  against  Mendenhall  and  Baldwin  as 
partners,  iindtr  the  name  of  the  "State  Savings  Association."  It  appeared  that  the  de- 
fendants undertook  to  become  a  corporation  under  the  general  laws,  but  the  court  held 
that  the  law  under  which  it  attempted  to  incorporate  did  not  authorize  the  formation  of 
Buch  a  corporation,  and  the  defendants  were  held  liable  as  partners. 

In  Holbrook  v.  St.  Paul  Fire  and  Marine  Ins.  Co.,  25  Minn.  229;  French  v.  Donohue, 
29  Minn.  Ill,  and  ShakopecMfg.  Co.,  37  Minn.  91,  the  question  was  not  directly  iuTolved. 

Johnson  v.  Corser,  34  Minn.  355,  was  a  case  not  of  irregularity  in  omitting  to  conform 
to  some  requirement  of  the  law,  but  an  attempt  to  organize  a  corporation  such  as  wa« 
not  authorized  by  the  law.  In  an  action  against  the  members,  all  the  parties  concerned 
in  or  authorizing" the  contract  personally  were  held  liable,  but  the  court  refused  to  apply 
the  doctrine  of  implied  agency  recognized  in  the  law  ot  partnership.  The  court  said: 
"The  plaintiff  asserts  as  a  rule  of  law  applicable  to  the  case,  that  from  the  mere  failure  to 
perfect  the  contemplated  incorporation,  the  association  after  proceeding  to  carrj-  on  the 
proposed  enterprise,  became  a  partnership,  and  the  members  co-partners,  with  authority 
in  each  member  to  bind  all  the  associates  by  any  act  within  the  scope  of  the  business  carried 
on  by  the  association.  We  cannot  sanction  the  application  to  this  case  of  the  doctrine  of 
implied  agency,  as  it  is  recognized  in  ordinary  btisiness  partnership.  As  far  as  appears, 
the  business  undertaken  was  not  of  a  partnership  character,  nor  the  purpose  such  as  to 
suggest  the  relation  of  co-partners  between  those  engaged  in  it." 

In  Foster  V.  Moulton,  35  Minn.  458,  the  court  said  "that  it  was  manifest  that  the 
■understanding  between  the  members  and  the  basis  upon  which  th<"  certificates  of  member- 
ship were  issued,  was  a  corporation  in  fact  as  it  was  in  form  ;  that  at  least  as  between 
the  members  themselves  it  be  regarded  as  a  corporation  dc  facta,  and  the  plaintiff 
estopped  from  treating  the  members  as  partners."  See  Finnegan  v.  Noemberg,  52  Minn. 
241;  Christian  V.  Bowman,  49  Minn.  99. 

As  to  the  liability  in  certain  kinds  of  corporations,  see  (".en.  St.  Minn,  1878,  Ch.  34,  {$  9, 
10. 

aMorawetz  II,  §  748. 

s  Cook  I,  §  234,  citing  Whitney  V.  "Wvman,  101  U.  S.  392;  Lamed  v.  1  teal,  (N.  H.)  23 
Atl  Rep  149;  Crowder  v.  Town  of  Sullivan,  (Ind.)  28  N.  }•:.  Ktp.  94;  Vunneman  v. 
Young,  (N.J.)  20  Atl.  Rep.  53;  Bates  v.  Wilson,  (Colo.)  24  Pac.  Rep.  99;  Walton  v.  Riley, 
85  Ky.  413;  Welch  v.  Importers  Bank.  122  N.  Y.  177;  Reinh.nrd  v.  Virginia.  &c.  Co.,  (Mo.) 
18  S.  W.  Rep.  17:  Scacord  v.  Pendleton.  55  Hun.  579;  Christian  v.  Bowman,  49  Minn. 
99;  Bushncll  V.  Consolidated  &c  Cd..  (111.  1891 .)  27  N.  E.  Rep.  596;  Cory  y.  Lee,  (Ala, 
1891.)  8  S.  Rep.  694.  See  also  Finnegan  v.  Noerenberg,  52  Minn.  333. 
«Gart8ide  Coal  Co.  v.  Maxwell,  22  Fed.  Rep.  197. 
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Istence,  they  can  be  held  liable  as  individuals ;  but  when  they  are 
acting  in  good  faith,  and  suppose  that  they  are  legally  incorpor- 
ated— that  they  are  stockholders  in  a  valid  corporation — and 
where  the  corporation  assumes  to  transact  business  for  a  number 
of  v-ears,  and  the  assumed  corporate  existence  is  not  challenged 
by  the  state,  then  the}-  cannot  be  held  liable  as  individuals."  In 
a  recent  Alabama  case  the  court  said:  "The  doctrine  that  a 
creditor  who  has  dealt  with  a  de  facto  corporation  in  its  corpor- 
ate capacity,  cannot  charge  the  stockholders  as  partners  with 
the  corporate  debts,  there  being  no  fraudulent  intent  alleged  and 
proved,  seems  to  us  to  be  sustained  by  the  weight  of  authority, 
maintained  by  stronger  reasoning,  consistent  with  well  settled 
principles,  and  in  harmony  with  the  policy  of  the  state."  ^ 

§  143.  "Where  There  is  no  de  facto  Corporation.— Where  there  is 
not  even  a  de  facto  corporation  the  associates  are  individually 
liable  for  obligations  incurred  in  the  name  of  the  association. 
Hence  if  there  is  no  law  authorizing  the  creation  of  such  a  corpor- 
ation as  is  attempted  to  be  organized,  or  if  the  incorporating  act 
is  unconstitutional,  all  organizations  attempted  thereunder  will 
be  treated  as  partnerships.'^ 

§  144.  Corporations  Organized  to  do  Business  Exclusively  in 
Another  State.— The  decisions  are  not  uniform  on  the  question  as 
to  whether  a  corporation  can  be  created  by  one  state  with  power 
to  do  business  onlj^  in  a  state  other  than  that  of  its  creation.  In 
Mass  achusetts  and  Texas  such  an  incorporation  will  notprotect 

iSniders  Sons  v.  Troj,  91  Ala.  224;  24.  Am.  St.  Rep.  887.  In  ihis  case  the  court.  Clop- 
ton,  J  ,  said:  "  Whether  the  shareholders  in  a  corporation  de  fncio  are  individually  liabl- 
for  the  corporate  debts,  in  the  absence  of  fraud  or  a  statute,  is  a  question  as  to  which  the 
authorities  are  in  direct  antagonism.  In  Cook,  Stock  &c.,  §233,  the  doctrine  asserted  is: 
'A  corporate  creditor,  seeking  to  enforce  the  payment  of  his  debt,  may  ignore  the  ex- 
istence of  the  corporation  and  may  proceed  against  the  supposed  stockholders  as  partners, 
by  proving  that  the  prescribed  method  of  becoming  incorporated  was  not  comolied  with 
by  the  company  in  question.' 

"The  leading'cases  supporting  this  doctrine  are,  Bigelow  v.  Gregory,  73111. 197;  Abbott 
V.  Omaha  Smelling  Co.,  4  Neb.  41G;  Garnett  v.  Richardson,  35  Ark.  144;  Ferris  v.  Thaw, 
72  Mo.  446;  Ridenour  v.  Mayo,  40  Ohio  St.  9 ;  Colemnn  v.  Coleman,  78  Ind.  344.  We 
have  omitted  reference  to  a  few  cases  sometimes  cited  for  the  reason  that  either  the  ques- 
tion of  liability  as  partners  was  not  before  the  court,  as  in  Blanchard  v.  Kaull,  44  Cal- 
440,  or  the  debt  was  contracted  before  any  steps  were  taken  other  than  the  mere  filing  o. 
a  certificate,  toward  oriranization,  as  in  ,;ergen  v.  Porpoise  Fishing  Co.,  41  N.J.  Eq.  238f 
or  it  was  contracted  after  the  expiration  ot  the  charter  by  its  own  limitation  without  re, 
organization,  as  in  National  Union  Bank  v.  Landon.  45  N.  Y.  410.  In  the  case  last  cited- 
the  shareholders  entered  into  a  special  agreement,  which  by  its  terms  created  a  partner- 
ship as  to  third  persons.  In  2  Mor.  Priv.  Corp.  §748,  the  '!octrine  is  stated  as  tbllows: 
'If  an  association  assumes  to  enter  into  a  contract  in  a  corporate  capacity, and  the  party 
dealing  with  the  association,  contracts  with  it  as  if  it  wi  re  a  corporation,  the  individual 
members  cannot  be  char2-ed  as  partners  to  the  contract,  either  severally,  or  j.jintly,  or  as 
partners.'  The  following  cases  maintain  the  doctrine  that  the  members  of  a  corporation 
de  facto  cannot  be  held  liable  as  partners  for  the  corporate  dcljts  :  Fay  v.  Noble,  7  Cush. 
(Mass.)  188;  First  Nat.  Bank  v.  Almy,  11  7  Mass.  476;  Stout  v.  Zulick,  48  N.  J.  L.  599; 
Planters'  &c.  Bank  v.  Padgett,  69  Ga.  159;  Merchants'  &c.  Bank  v.  Stone,  3s  Mich.  779; 
Humphreys  V.  Mooney,  5  Colo.  282;  Central  City  Sav.  Bank  v.  Walker,  66  N.  Y.  424; 
Gartside  Coal  Co.  v.  Maxwell,  22  Fed.  Rep.  197,  6  Am.  and  Eng.  Corp.  Cas.  359;  Whit- 
ney t.  Wyman,  101  U.  S.  392.  See  also  Cory  v.  Lee,  93  Ala.  468  ;  Eaton  v.  Walker,  76 
Mich.  579.  A  partnership  or  a  joint  stock  company  is  not  necessarily  the  result  of  an 
abortive  attempt  to  organization  Blanchard  v.  KduII,  44  Cal.  440;  see  also  Earned  v. 
Beal,  65  N.  H.  184;  Sewalls  Falls  Bridge  v.  Fish,  23  M.  H.  171;  Ossipee  Hosiery  &c.  Mfg. 
Co.  V.  Canney,  54  N.  H.  295;  Saunders  v.  Farmer.  62  N.  H.  572;  Jewell  v.  Gilbert,  64  N. 
H.  13,  10  Am.  St.  Rep.  357  ;  Case  v.  Kelky,  133  U.  S.  21,  Morawetz,  11,  §§  744-755. 

^Kennedy  v.  McLellan,  (Mich.)  43N.  W.  Rep.  641 ;  Johnson  v.  Corser,  34  Minn.  366; 
Cook  I,  §  2*36,  note. 
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the  members  from  liabilitj'  as  partners.'  The  same  doctrine  was 
established  in  New  Jersey-'  at  an  early  day.  This  is  the  <^cncral 
rule  where  there  is  lack  of  <^oo(l  faith  on  the  part  of  either  the 
state  or  the  corporators  as  "no  rule  of  comity  will  allow  one 
state  to  spawn  corporations,  and  send  them  forth  into  other 
states  to  be  nurtured  and  do  business  there,  when  said  first  men- 
tioned state  will  not  allow  them  to  do  business  within  its  own 
borders.'" 

§  145.  Rule  in  New  York  and.  Ohio.— In  these  states  the  stock- 
holders will  not  be  held  liable  as  partners  although  the  corpora- 
tion was  created  for  the  purpose  of  doing  all  its  Inisiness  in  foreign 
states.*  In  a  ver\' recent  case  the  court  of  appeals  of  New  York 
said:  "Whatever  inferences  can  be  drawn  as  to  the  motives 
which  took  them  into  a  foreign  jurisdiction  to  organize  a  corpor- 
ation under  its  laws,  I  agree  with  the  general  term  that  any  such 
question  has  been  once  and  for  all  settled  by  our  recent  decision 
in  the  case  of  Demarest  v.  Flack.®  It  appeared  in  that  case  that 
citizens  of  this  state  incorporated  under  the  laws  of  West  Virginia 
to  carry  on  a  certain  business,  with  the  principal  office  of  the 
compan\'  in  New  York  cit}'-,  and  where  onlv  it  had  been  conduct- 
ing its  operations.  It  was  claimed  that  these  facts  invalidated 
the  corporation,  and  that  there  was  a  manifest  evasion  of,  and 
fraud  upon,  the  laws  of  the  state.  But  it  was  held  that  they  con- 
stituted no  reason  for  refusing  recognition  to  the  corporation ; 
that  there  was  no  essential  difference  between  a  corporation 
formed  under  the  laws  of  a  foreign  state,  the  members  of  which 
were  its  own  citizens,  and  one  so  formed,  the  members  of  which 
were  citizens  of  our  own  state.  If  our  citizens  are  attracted  to 
other  jurisdictions  for  purposes  of  incorporation,  because  of  more 
favorable  corporation  or  taxation  Inws,  I  cannot  see  in  that  lact, 
however,  and  in  whatever  sense  to  be  deplored,  an}^  reason  that 
they  should  be  prevented  from  employing  here  the  corporate 
capital  in  the  various  channels  of  trade  or  manufacture.  That,  as 
it  seems  to  me,  would  he  a  rather  hurtful  policv,  and  one  not  to 
be  attributed  to  the  state." 


1  Montgomery  v.  Forbes,  (Mass.  1889)  19  N.  E.  Rep.  342;  Empire  Mills  v.  Alston, 
(Tex.  1891)  15  S.  W.  Rep.  20  '. 

2  Hill  V.  Beach,  12  N.  J.  Eq.  31,  (1858.)  This  is  probably  not  the  law  of  that  state  at 
the  present  time. 

3L-nd  Grant  R.  &  T.  Co.  v.  ColTey  Co..  6  Kan.   245. 

*Dcmarest  v.  Flack.  128  M.  Y.  205;  Morrick  v.  Van  Santvoord,  34  N.  Y.  2^17;  Second 
Nat.  Bank  v.  Hall,  35  Ohio  St.  158  See  Wriciht  v.  Lee,  (S.  I>ak.  18921  51  N.  W.  Rep.  706; 
Oakdale  Mfj?.  Co.  v.Garst,  (R.  I.  1894)  28  All.  Rep.  973;  Missouri  Ac.  Co.  v.  Remhard. 
114  .\lo.  21S. 

s  Lancaster  v.   Amsterdam  Imp.  Co.,  (N.  Y.  1894)  35  N.  E,  Rep.  964. 

9  128  N.  Y.  205. 
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B. 

Of  the  Liability  to  Creditors, 

§  146.  Rights  of  Creditors  in  Equity.— As  above  stated,  the  lia- 
bility of  a  stockholder  to  the  corporation  is  measured  by  his  con- 
tract with  the  corporation.  Thus,  a  contract  between  the 
stockholder  and  a  corporation,  by  the  terms  of  which  the  stock- 
holder is  to  receive  his  stock  for  less  than  its  par  value  is  valid 
and  binding  upon  the  corporation,  but  independenth'  of  statute, 
courts  of  equity  often  require  stockholders  to  do  more  for  the 
benefit  of  creditors  than  the  corporation  could  have  required  of 
them  for  its  own  benefit.  Thus  a  stockholder  may,  with  the 
assent  of  the  corporation,  have  in  his  possession  assets  of  the 
corporation  which  as  against  the  creditors  he  should  not  be  per- 
mitted to  retain.  In  such  case  he  cannot  claim  to  be  a  bona  fide 
purchaser,  as  he  is  charged  with  notice  of  the  trust  character  of 
the  capital  stock. ^  The  cases  in  which  equity  will  aid  the  cred- 
itors of  the  corporation  without  reference  to  statutory  authority 
fall  into  three  classes. 

1.  Where  there  has  been  a  fraudulent  conveyance  of  trust 
property. 

2.  Where  the  stockholder  is  indebted  to  the  corporation  on 
account  of  stock  subscribed  for  but  not  paid  in. 

3.  Where  there  has  been  a  distribution  of  capital  among  the 
members  without  providing  for  the  payment  of  creditors. 

§  147.  May  Enforce  the  Contract.— It  will  be  seen  that  equity 
often  does  for  a  creditor  what  the  corporation  or  its  officers  are 
under  obligation  to  do  but  have  failed  to  do.  Unpaid  capital 
being  part  of  the  trust  fund  of  the  corporation,  when  its  proper 
officers  fail  to  enforce  the  liability,  the  court  will  either  compel 
the  directors  to  do  their  duty  or  perform  it  by  its  own  officers.' 

§148.  Remedy  at  Law  and  in  Equity.— The  doctrine  that  the 
capital  stock  of  a  corporation  is  a  trust  fund  for  the  benefit  of  the 
creditors  is  an  invention  of  the  courts  of  equity,  and  when  the 
liability  sought  to  be  enforced  is  not  statutory' or  akin  to  that 
of  partners,  the  proper  forum  is  equity,  and  where  the  remedy 
has  not  been  enlarged  by  statute,  some  of  the  courts  hold  that 
equity  is  the  exclusive  forum.*      The  reasons  tor  this  rule  are: 

1  Wood  V.  Dummer.  3  Mason  308;  Adlerv.  Milwaukee,  &c.  Co.,  13  Wis.  63;  Clapp  ▼* 
Peterson,  104  111.  26;  Crandall  v.  Lincoln,  52  Conn.  73;  ScotUI  v.  Thayer,  105  U.  S. 
143. 

2 Adlerv.  Milwaukee  Brick  Co.,  13  Wis.  63;  Allen  -v.  Montgomery  &c.  R.  Co.  11  Ala. 
437.     See  Lee  v.  Robert  Imbrie  Co.,  13  Ore.  510. 

SHencke  v.  Twomcly,  (Minn.  1894)  60  N.  W.  Rep.  667. 

*  Spear  V.  Grant,  16  Mass.  9;  Pollard  v  Bailej.  20  Wall.  520;  Thompson,  Liability  of 
Btockholdcrs,  §258. 
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(1)  It  prevents  a  multiplicity  of  suits.  (2)  Equity  is  the  only 
tribunal  capable  of  enlorcing  contiil)ution  anion^j  sliarcholdeis. 

(3)  Hquitycan  only  decree  an  equal  distribution  among  creditors. 

(4)  No  other  tribunal  can  adjust  the  conflicting  equities  of  the 
shareholders.  (5)  In  the  absence  of  code  provisions,  equity  is 
the  only  tribunal  capable  of  compelling  a  discovery  by  the  defend- 
ant corporation  of  the  names  of  the  stockholders  and  the  amount 
of  stock  held  l)y  them  respectively. '  In  some  states  the  courts  of 
equit}'  take  exclusive  jurisdiction  where  the  liability  is  created  by 
statute/    while  in  others  the  remedy  is  concurrent.* 

§149.  Rights  to  Recover  Capital  "Wrongfully  Distributed.— If 
any  portion  of  the  capital  is  paid  to  the  stockholders  under  the 
name  of  dividends  it  may  be  recovered  by  the  creditor  although 
the  stockholder  had  no  knowledge  but  what  the  dividends  had 
been  earned  and  were  properly  paid.  Equity'  will  require  such 
stockholders  to  contribute  pro  rata  for  the  paj-ment  oi  the  debts. 
"The  stockholders  have  no  rights  to  anything  but  the  residum  of 
the  capital  stock,  after  the  payment  of  all  the  debts  of  the  corpor- 
ation. If  before  all  such  debts  are  discharged,  they  take  into 
their  hands  any  of  the  funds  of  the  corporation,  they  hold  them 
subject  to  an  equity  which  it  is  agciinst  conscience  to  resist."*  But 
legitimate  profits  form  no  part  of  the  capital  stock,  and  a  stock- 
holder cannot  be  required  to  surrender  bona  £de  dividends  de- 
clared and  distributed  at  a  time  when  the  corporation  was 
solvent.' 

^150.  Liability  Upon  Shares  Issued  BelOTv  Par. — It  seems  to  be 
the  established  rule  that  original  subscribers  are  liable  to  pay  the 
full  face  value  of  shares  for  the  benefit  of  the  creditors  of  the  cor- 
poration, notwithstanding  a  contract  with  the  corporation  bv 
which  it  has  agreed  to  accept  a  less  amount  in  full  payment.  Such 
a  contract  is  valid  as  against  the  corporation,  but  it  is  impeach- 
able by  parties  who  extend  credit  to  the  corporation  after  the 
issue  of  such  stock.'  In  a  leading  case  the  stock-  was  subscribed 
upon  an  agreement  that  upon  the  pa^nnent  of  twenty  per  centum 
paid  up,  non-assessable  certificates  of  stock  should  be  issued  to 
the  nominal  amount  of  the  subscription.  Mr.  Justice  Hunt  said, 
concerning  this  contract,  that  "as  between  them  and  the  com- 

1  Thompson.  Liability  of  Stockholders,  §  259 ;  Smith  v.  Huckabee,  53  Ala.  191. 

a  Harris  v.  Dorchester,  23  Pick.  112. 

8 Thompson.  Liability  of  Stockholders,  §266. 

^Kohl  V.  Lilienthal,  81  Cal.  378;  Clapp  v.  Peterson,  104  111.  26;  Crandall  v.  Lincoln,  52 
Conn.  73. 

eRecd  v.  Eatonton  Mfg.  Co.,  40  Ga.  98. 

"Scovill  T.  Thaver,  105  U.  S.  143:  Hatch  v.  Dana,  101  U.  S  205 ;  Pullman  v.  Upton, 
96  U.S.  328;  Upton  v.  Tribilcock,  91  U.  S.  45  ;  Hawley  v.  Upton,  102  U.  S.  314;  Flinn  t. 
Baglev,  7  Fed.  Rep.  785;  Sturgcs  v.  Stetson.  1  Piss.  246;  Great  Western  &c.  Co.  v. Gray, 
122  111.630;  Ailing  v.  Ward,  (111.)  24  N.  E.  Kep.  551;  Tuthill  Spring  Co.  v.  Smith.  (la. 
1894)  57  N.  W.  Kep.  853;  Nenney  t.  Waddill  (Tex.  1894)  2.'">  S.  W.  Rep.  SOS;  South 
Bend  &c.  Co.  T.  I'ierce  &c.  Ins.  Co.  (S.  Dak.  1890)  48  N.  W.  Kip.  310.  Limitation  upon 
power  to  issue  stock  for  less  than  par,  Gen.  St.  Minn.  Ib78.  Vol.  2,  Ch.  34,  §412. 
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pany,  this  was  a  perfectly  valid  agreement.  It  was  not  forbidden 
b3'  the  charter  or  by  any  law  or  public  policjr,  and  as  between  the 
company  and  the  shareholder  was  just  as  binding  as  if  it  had 
been  expressly  authorized.  *  *  *  But  the  doctrine  of  this  court 
is  that  such  a  contract,  though  binding  on  the  company,  is  a 
fraud  in  law  upon  its  creditors,  which  they  can  set  aside;  that 
when  their  rights  intervene,  and  their  claims  are  to  be  satisfied, 
the  stockholders  can  be  required  to  pay  their  stock  in  full."  This 
doctrine  has  been  steadily  adhered  to  by  the  United  States 
courts,^  and  has  been  adopted  by  most  of  the  state  courts.  In  its 
broadest  application  it  forbids  the  issue  of  stock  for  less  than  par 
under  any  circumstances,  and  regardless  of  the  value  of  the  shares. 
But  the  court  was  not  willing  to  go  this  far,  and  in  a  recent  case 
held  that  a  going  concern  might  place  its  stock  on  the  market 
and  sell  it  for  what  it  was  actually  worth,  and  if  that  was  less 
than  par  the  purchaser  could  not  be  compelled  to  pay  more  in  the 
event  of  future  insolvency  of  the  corporation.  If  the  shares  are 
issued  as  full  paid,  but  are  not  in  fact  full  paid,  and  are  transferred 
to  an  innocent  purchaser  for  value,  such  purchaser  is  not  liable  to 
to  the  creditor  for  the  amount  unpaid.*  But  the  mere  fact  that 
the  certificate  declares  that  the  stock  is  full  paid  and  not 
accessable  will  not  protect  the  holder  if  it  appears  to  the 
court  that  it  is  a  mere  disguise.'  The  purchaser  will  be 
liable  for  an  unpaid  balance  when  it  appears  from  the  face  of 
the  certificate  that  the  shares  are  not  full  paid.* 

§151.  Handley  v.  Stutz.*— This  case  has  given  rise  to  much  dis- 
cussion and  some  criticism.'  The  corporation  found  its  original 
capital  impaired,  and  for  the  purpose  of  raising  capital  with 
which  to  extend  its  business  into  new  and  more  promis- 
ing fields,  issued  bonds  secured  by  mortgage  upon  its 
property.  In  order  to  affect  a  sale  of  these  bonds  new 
stock  was  issued  to  the  purchasers  of  the  bonds  dollar  for  dollar. 
Thus  each  purchaser  of  a  thousand  dollar  bond  received  in  addi- 
tion to  the  bond,  a  thousand  dollars  worth  of  stock,  "full  paid 
and  non-assessible."  The  court  by  Brown  J.,  said:  "The  case 
then  resolves  itself  into  the  question  whether  an  active  corpor- 
ation, or  as  it  is  called  in  some  cases,  a  'going  concern'  finding 
the  original  capital  impaired  by  loss  or  misfortune,  may  not,  for 
the  purpose  of  recuperating  itself  and  providing  new  conditions 
for  the  successful  prosecution  of  its  business,  issue  new  stock,  put 

1  Camden  v.  Stuart,  14-4  U.  S.  104-. 
3Dtipont  V.  Tilden,  42  Fed.  Rep.  87. 

•  Howe  V.  Illinois  Agr.  Works,  46  111.  App.  85. 
*Libby  V.  Tobey,  82  Me.   397. 

•  139  U.  S.  417,   (1891.) 

«See  26  Am.  L.  Rev   861 ;  25  Am.  L.  Rev.  940. 
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it  Upon  tlie  market  and  sell  it  for  the  best  price  that  can  be 
obtained.  The  question  has  never  Ijec-n  directly  raised  belore  in 
this  court,  and  we  are  not,  consequentl}-,  embarrased  by  any  pre- 
vious decision  upon  the  point.  To  say  that  a  corporation  may 
not,  under  the  circumstances  above  indicated,  put  its  stock  upon 
the  market  and  sell  it  to  the  highest  bidder,  is  practically  to 
declare  that  a  corporation  can  never  increase  its  capital  bv  a  sale 
of  shares,  if  the  original  stock  has  fallen  below  par.  The 'whole- 
some doctrine,  so  many  times  enforced  by  this  court,  that  the 
capital  stock  of  an  insolvent  corporation  is  a  trust  fund  for  the 
payment  of  its  debts,  rests  upon  the  idea  that  the  creditors  have 
a  right  to  rely  upon  the  fact  that  the  subscribers  to  such  stock 
have  put  into  the  treasury  of  the  corporation,  in  some  form,  the 
amount  represented  by  it ;  but  it  does  not  follow  that  every  cred- 
itor has  the  right  to  trace  each  share  of  stock  issued  by  such 
corporation,  and  inquire  whether  the  holder,  or  the  person  of 
whom  he  purchased,  has  paid  the  par  value  for  it.  It  frequently 
happens  that  corporations,  as  well  as  individuals  find  it  neces- 
sary to  increase  their  capital  in  order  to  raise  money  to  prosecute 
their  business  successfully,  and  one  of  the  most  frequent  methods 
resorted  to  is  that  of  issuing  new  shares  of  stock  and  putting 
them  upon  the  market  for  the  best  price  that  can  be  obtained ; 
and  so  long  as  the  transaction  is  bona  £dc,  and  not  a  mere  cover 
for  'watering'  the  stock,  and  the  consideration  obtained  repre- 
sents the  actual  value  of  such  stock,  the  courts  have  shown  no 
disposition  to  disturb  it.  Of  course  no  one  would  take  stock  so 
issued  at  a  greater  price  than  the  original  stock  could  be  issued 
for,  and  hence  the  ability  to  negotiate  the  stock  and  to  raise  the 
money  must  depend  upon  the  fact  whether  the  purchaser  shall  or 
shall  not  be  called  upon  to  respond  for  its  par  value.  While,  as 
before  observed,  the  precise  question  has  never  been  raised  in  this 
court,  there  are  numerous  decisions  to  the  effect  that  the  holders 
of  stock,  in  favor  of  creditors,  must  respond  for  its  par  value, 
is  subject  to  exceptions  where  the  transaction  is  not  a  mere  cover 
for  an  illegal  increase,  i  *  *  *  Wq  think  that  an  active  corpor- 
ation ma3%  for  the  purpose  of  paying  its  debts,  and  obtaining 
money  for  the  successful  prosecution  of  its  business,  issue  its 
stock  and  dispose  of  it  for  the  best  price  that  can  be  obtained."^ 

1  CitiiiK  New  Albany  v  Burke,  1 1  Wall.  96 ;  Coit  v.  Gold  Am.  Co..  119  U.  S.  343 ;  Clark 
V.  Bever.  139  U.  S.  96 ;  FoKg  v.  Blair,  139  U.  S.  118. 

jStcin  V.  Howard,  65  Cal.  616. 

Distinction  between  oripinal  subscription  and  a  sale  of  or  subscription  to  the  stock  of 
an  orsanizea  and  going  concern,  Handley  v.  Stutz,  stiprn;  Morrow  v.  Nashville  I.  &  S. 
Co.,  87  Tenn.  262.  In  a  recent  English  c.Tse  involving  the  same  facts  as  Handler  v.  Stutz, 
the  House  of  Lords  came  to  a  contr.iry  conclusion  and  held  that  the  purchasers  were 
liable  for  the  difference  between  what  they  paid  for  the  stock,  and  the  par  value  of  the 
•took,  not  only  to  the  creditors  of  the  corporation,  but  to  the  corporation  itself.  Lord 
Herschell  dissented  and  contended  the  liability  ought  to  be  applied  only  in  a  "  winding" 
np  of  the  affairs  of  the  company.  Ooregum  Gold  .Mining  Co.  v.  Roper  (1892), — App. 
Cas.  125;Cumming's  Corp.  Case  II,  247.     See  26  Am.  L.  Kev.  861. 
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§  158.  Liability  is  to  Subsequent  Creditors  Only.— Only  those  who 
"become  creditors  of  the  corporation  after  the  issue  of  the  stock 
are  entitled  to  call  upon  the  shareholders  to  pay  the  par  value  of 
the  shares.  "It  is  only  these  creditors  who  can  plainly  allege 
that  the\'  have  relied,  or  whom  the  Jaw  presunies  to  have  relied 
upon  the  amount  of  the  capitatstock  of  the  company,  who  have 
a  right  to  make  such  inquir}^,  and  in  w^hose  favor  equity  will 
impress  a  trust  upon  the  subscriptions  to  the  stock,  and  set  aside 
a  ficticious  arrangement  for  its  payment."^  But  this  need  not 
be  alleged  in  the  complaint  as,  if  the  creditors  dealt  with  the  cor- 
poration with  knowledge  of  the  arrangement  by  which  the 
"bonus  "  stock  was  issued,  it  is  a  matter  of  defense." 

§159.  Shares  Issued  in  Consideration  of  Services  or  Property.— 
A  corporation  may  use  its  stock  for  the  purpose  of  paying  its 
debts,  but  it  cannot,  as  against  its  creditors,  issue  it  as  full  paid 
without  receiving  a  fair  and  reasonable  equivalent  therefor.  Thus 
a  corporation  may  use  its  stock  for  the  purpose  bTpaying  for  the 
construction  of  its  road,  and  in  such  case  the  question  of  what  is 
"such  equivalent  depends  primaril^^  upon  the  actual  value  of  the 
stock  at  the  time  it  was  contracted  to  be  issued,  and  upon  the 
compensation  which,  under  all  the  circumstances,  the  contractors 
were  equitably  entitled  to  receive  for  the  particular  work  under- 
taken or  done  by  them."  ^  Hence  if  a  corporation  pays  it  creditors, 
such  as  laborers  or  employes,  in  stock  at  its  market  value,  the 
holders  cannot  subsequently  be  required  to  pay  the  difference  be- 
tween the  market  value  and  the  face  value.* 

§  160.  Actual  fraud  in  valuation  of  the  Property.— Where  the  char- 
ter authorizes  the  capital  stock  to  be  paid  for  in  property,  and  the 
shareholders  honestly  and  in  good  faith  pay  for  their  subscrip- 
tions in  property  instead  of  money,  third  parties  have  no  ground 
of  complaint,  although  a  gross  and  obvious  over-valuation  of 
such  property  would  be  strong  evidence  of  fraud  in  an  action  by 
a  creditor  to  enforce  personal  liability.  When  full  paid  stock  is  so 
issued  there  must  be  actual  fraud  in  the  transaction  to  enable 
creditors  of  the  corporation  to  call  the  stockholders  to  account.* 
This  must  be  alleged  and  proved  and  when  the  complaint  simply 

iPirst  Nat.  Bank  v."  Gustin  &c.  Mining  Co.  42  Minn.  327  ;  Hospes  t.  Northwestern 
Mfg  &  Car  Co.,  48  Minn.  174;  Coit  v.  N.  C.  G.  A.  Co.,  14  Fed.  Rep.  12:  Handley  v. 
Stntz,  139  U.  S.  417;  Walburn  v.  Chcnault,  43  Kan.  352. 

SHospes  V.  Northwestern  Mfg.  &  Car  Co.,  48  Minn.  174;  GogebicIns.Co.  t.  Iron  Chief 
Min.  Co.,  78  Wis.  427. 

Where  the  plaintiff  was  a  prior  creditor  he  must  allege  that  the  corporation  parted 
•with  something  of  value,  th*t  is  that  the  stock  given  away  was  of  some  value.  Fogg.  v. 
Blair,  139  U.  S.  118. 

3  Fogg  V.  Blair,  139  U.  S.  118 ;  Garrett  v.  Kansas  City  Coal  Min.  Co.,  (Mo.)  20  S.  W. 
E.  96r) ;  See  27  Am.  Dec.  602, 

*  Clark  V.  Bever,  139  U.  S.  96.  But  see  Hoffman  v.  Bloomsburg  &  S.  R.  Co.,  157  Pa. 
St.  174. 

sCoit  V.  Gold  Amalgamating  Co.,  119  U.  S.  343;  Chisholm  v.  Fornv,  65  la.  333; 
Shickle  Y.  Watts.  94  Mo.  410;  Streator  Reclining  Car  Seat  Co.  v.  Rankin,  45  111. 
App.  226. 
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alleges  that  a  portion  of  the  subscription  is  unpaid,  it  cannot  be 
shown  that  the  stock  had  been  paid  for  by  property  which  had 
been  accepted  at  a  gross  over-valuation.'  But  it  has  been  held 
that  when  there  is  a  fraudulent  over- valuation  of  the  property  or 
services,  the  holder  is  not  liable  to  the  creditors  for  the  difference,' 
as  the  transaction  would  be  altogether  void.^ 

c. 

Of  the  Discharge  of  the  Liability, 

§161.  Power  of  the  Corporation  to  Release.— If  there  are  no 
creditors,  the  corporation  acting  through  its  proper  representa- 
tives, may  release  a  member  from  the  liability  created  by  the  con- 
tract of  subscription ;  but  neitlier  by-law  nor  resolution  of  stock- 
holders, can,  as  against  creditors,  authorize  the  release  of  a 
stockholder  from  the  obligation  to  pay  for  his  shares.  Thus, 
where  a  stockholder  under  authority  of  a  by-law  surrenders  his 
certificate  of  stock  and  receives  back  out  of  the  treasury  of  the 
corporation  the  amount  of  money  he  had  paid  therefor  and  the 
notes  which  the  corporation  held  for  the  balance,  the  court  said: 
"The  alleged  discharge  of  the  defendant  cannot  be  sustained  in 
view  of  the  equitable  rights  of  creditors.  The  capital  stock  of  a 
corporation  contributed,  or  agreed  to  be  contributed  by  its  stock- 
holders is  in  equity  as  to  the  creditors  deemed  a  trust  fund 
charged  with  the  payment  of  the  debts  of  the  corporation,  and 
must  be  treated  as  such  by  the  corporation.  The  obligation  of 
the  defendant  evidenced  by  his  note  given  upon  the  purchase  of 
stock  was  impressed  with  this  trust  character,  and  no  mere  reso- 
lution or  by-law  of  the  stockholders  could,  as  opposed  to  the 
rights  of  creditors  in  that  fund,  authorize  the  release  of  such  ob- 
ligation of  a  solvent  stockholder,  even  in  consideration  of  his 
surrendering  his  stock."*  A  refusal  by  the  corporation  to  accept 
the  money  tendered  by  a  stockholder  and  issue  a  certificate  of 
stock,  therefore  is  not  a  good  defense  to  an  action  b}'  the  assignee 
of  the  corporation,  when  it  appears  that  the  subscriber  was 
active  in  the  business  of  the  corporation  until  it  became  insol- 
vent.* 

§  162.  Discharge  by  Transfer.— A  transfer  of  shares  under  proper 
conditions  relieves  the  transferor  from  any  further  liability-  for 
. , — .  » 

iSmtth  V.  Prior.  (Minn.  1894.)  59  N.  W.  Rep.  1016. 

'Peck  V.  Coalfield  Coal  Co.,  11  111.  App.  88.   See  Joseph  v.  Davis,  (Ala.)  10  So.  Rep.  830. 
aScoville  v.  Thayer,  105  U.  S.  143 ;  Van  Cott  v.  Van  Brnnt,  82  N.  V.  535. 
*Farnsworth  v.  Robbins.  36  Minn.  369;  Nichols  &  Stevens,  (Mo.  18lt4)  27   S.  W.   Rep. 
613;  Minnehaha  Driv.  Park  .\ss'n.  v.  Legg,  (Minn.)  52  N.  W.  Rep.  898. 
s  V.  Wallace,  146  U.  S.  689. 
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unpaid  subscriptions.  But  the  law  of  this  country  will  not  per- 
mit a  member  to  thus  transfer  his  stock  to  a  man  of  straw  for 
the  purpose  of  escaping  liabiHty,  although  in  England  this  may 
be  done.  Much  stress  is  laid  upon  the  intent  with  which  the 
transfer  is  made.^  The  rule  is  thus  compactly  stated:  "An  abso- 
lute transfer  of  shares  made  in  good  faith  and  not  in  view  of  the 
impending  insolvency  of  the  company,  to  a  solvent  transferee, 
who  is  competent  to  take  and  who  has  contracted  to  accept  the 
shares,  relieves  the  transferor  from  further  liability  to  the  com- 
pany and  to  corporate  creditors,  provided  it  was  duly  registered 
on  the  corporate  books.  "^  But  "where  a  company  is  in  diffi- 
culties, and  the  owner  of  stock  makes  a  formal  transfer  to  a  man 
of  straw  to  escape  individual  liability,  such  a  transfer  made  in 
fraud  of  the  creditors  of  the  corporation,  does  not  exempt  the 
transferor  from  the  individual  liability  imposed  upon  him  by  the 
statute.  A  transferor  who  transfers  stock  to  one  whom  he  knows 
to  be  incapable  of  filling  the  place  of  a  solvent  stockholder,  in 
order  to  escape  liability  upon  the  stock,  would  be  estopped  to 
deny  as  to  creditors,  that  he  was  still  a  stockholder,  and  would 
remain  liable  to  the  corporation  creditors."^ 

"The  effect  of  a  transfer,"  said  Chief  Justice  Gilfillan,*  "when 
made  in  good  faith  to  a  solvent  person  and  entered  on  the  books 
of  the  corporation,  is  like  that  of  a  novation.  The  transferor  is 
thereby  discharged  from  his  debt  to  the  corporation,  and  the 
transferee  thereby  assumes  and  becomes  liable  for  such  debt  pre- 
cisely as  the  transferor  was.^  *  *  *  'pj^^  statute  really  makes 
no  change  in  the  rule.  *  *  *  Under  the  statute  the  only  case  of 
liability  for  an  unpaid  subscription  on  transferred  stock  is  where 
the  transfer  was  made  for  the  purpose  of  defrauding  creditors." 

1  Marcy  v.  Clark,  17  Mass.  330. 

a  Beach,  Priv.  Corp.  §  126  ;  Billings  v.  Robinson,  94  N.  Y.  415  ;  Cover  v.  Manaway,  115 
Pa.  St.  338;  Johnson  v.  Laflin,  5  Ddl.  65;  Kichmond  v.  Irons,  121  U  S.  27;  Hood  v.  Mc- 
Naughton,  (N.J.)  24  Atl.  Rep.  497;  I.ippitt  v.  Am.  W.  P.  Co.,  15  R.  I.  141.  See  Lund  v. 
Wheaton  R.  M.  Co.,  50  Minn.  36,  52  N.  W.  Rep.  268;  Wilson  v.  St.  Louis  &c.  R.  Co.,  (Mo.) 
18  S.  W.  Rep.  286. 

8 Simmons  v.  Dent,  16  Mo.  App.  288;  Millerv.  Great  Rep.  Ins.  Co.,  50  Mo.  55;  Bowden 
T.Johnson,  107  U.  S.  251. 

*Spilman  V.  Mendenhall,  (Minn.  1894)  57  N.  W.  Rep.  469.  In  this  case  it  was  held 
that  under  Gen.  St.  1878,  Ch.  34  §§  8  and  9,  the  stockholders  liability  for  unpaid  sub- 
scriptions ceastd  upon  a  good  faith  transfer  of  the  shaies,  unless  the  transfer  was  for  the 
purpose  of  defrauding  creditors.  . 

The  Const,  of  Nebraska  provides  that  "the  liability  for  the  unpaid  subscription  shall 
.oil ow  the  stock."  In  Com.  Nat.  Bank  v.  Gibson,  ;!7  Neb.  750,  it  was  held  that  the 
original  subscriber  remained  liable,  and  that  the  transferred  liability  ia  cumulative. 

8 Beach  II,  §705,  707. 
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CHAPTER  XII. 
Of  the  Statutory  and  Constitutional  Liability  of  Stockholders. 

§  163.  General  Statement.— In  many  of  the  states  members  of 
private  corporations  are  charged  with  a  special  statutory  lia- 
bility in  addition  to  the  liability  imposed  by  their  contract  with 
the  corporation.  But  this  must  be  distinguished  from  the  penal 
liability  which  is  imposed  upon  officers  and  agents  for  acts  ot 
dereliction.*  The  provisions  contained  in  constitutions  and 
statutes  vary  in  their  terms,  and  the  liability  created  thereby 
differs  in  its  nature  and  extent.  In  a  general  way  it  may  be 
classified  as  follows:  (1)  a  joint  and  several  liability  as  partners; 
(2)  a  joint  and  several  liability  as  guarantors;  and  (3)  a  limited 
and  several  liability  to  be  enforced  absolutely  or,  more  commonly, 
upon  regular  proceedings  against  the  corporation  proving  in- 
effectual. The  first  class  abrogates  entirely  the  rule  of  limited 
liability  and  is  governed  by  the  law  of  partnership.  The  member 
becomes  a  principal  debtor.  Under  the  second  class  the  liability 
is  secondary  and  collateral  to  that  of  the  corporation,  and  is 
governed  in  a  general  way  by  the  rules  of  guaranty.  Thus  any  act 
on  the  part  of  the  creditor  which  will  release  a  guarantor  will 
release  a  stockholder  from  his  liability.  The  liability  under  the 
third  class  is  ordinarily  limited  to,  (a)  an  amount  equal  tothe 
shares  of  capital  stock  held  by  the  member;  or  (b)  an  amount 
equal  to  the  ratio  which  the  members  proportion  of  the  capital 
stock  bears  to  the  entire  corporation  indebtedness.  "The  dis- 
tinctive characteristic  of  this  liability  is  that  each  member  stands 
liable  for  a  definite  sum  and  no  more,  irrespective  of  the  amount 
for  which  the  others  are  liable.  It  is  a  several,  unequal  and 
limited  liability  as  to  which  each  member  stands  alone,  except 
that,  if  he  pays  more  than  his  proportion  of  the  debts  of  the  com- 
pany, he  may  as  in  other  cases,  have  contribution  from  his  fellow 
shareholders."^ 

§  164.  Constitutional  and  Statutory  Provisions  in  Minnesota. — 
The  constitution  of  Minnesota  provides  that  "each  shareholder 
in  any  corporation  excepting  those  organized  for  the  purpose  of 
carrying  on  any  kind  of  manufacturing  or  mechanical  business, 

iSayles  v.  Brown,  40  Fed.  Rep.  8. 

a  Thompson,  Liabilitv  of  Shareholders.  §37.  See  Clarke  v.  Cold  Spring  Opera  House 
Co.,  (Minn.  1894)  59  N.  W.  Rep.  632. 
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shall  be  liable  for  the  amount  of  stock  held  or  owned  by  him."* 
This  provision  is  self  executing  and  creates  a  liability  on  the  part 
of  each  stockholder  in  a  sum  equal  to  the  amount  of  stock  owned 
by  him,  in  addition  to  the  liability  to  pay  for  the  stock.*  It  does 
not  apply  to  .  ?  .-^.ockholders  of  a  corporation  created  prior  to 
the  adoption  of  the  constitution.* 

§16-ia.  Exception  in  Favor  of  Manufacturing  Corporations. — 
The  exception  in  favor  of  manufacturing  corporations  applies 
only  to  such  as  are  organized  for  the  purpose  of  carrying  on  an 
exclusively  manufacturing  business.  If  the  articles  of  association 
state  the  purpose  of  conducting  a  manufacturing  business  and 
also  other  kinds  of  business  not  incidental  to  or  necessarily  con- 
nected with  the  manufacturing  business,  the  corporation  is  not 
within  the  exception,  although  it  actually  engages  only  in  a 
manufacturing  business.*  So  a  corporation  organized  for  **the 
manufacture,  purchase,  repair  and  sale"  of  agricultural  instru- 
ments, which  sells  goods  manufactured  by  others,  is  not  a  manu- 
facturing corporation  exclusively  and  the  stockholders  are  sub- 
ject to  the  statutory  liability/    Persons  cannot  escape  the  con- 

1  Const.,  Art.  10,  §3. 

The  exception  in  favor  of  manufacturing  and  mechanical  corporations  was  adopted 
November  5th,  1872.  The  following  references  are  to  statutes  dealing  with  the  question 
of  personal  liability  of  shareholders. 

R.  S.  Minn.  1851,  Ch.  40,  §§11,  12.  16;  Amend.  Laws  1872,  Ch.  12.  P.  S.  1858,  Ch.  17. 
S§299,  300,  315,  318,  321;  G.  S.  1866,  Ch.  34,,  §9;  Laws  1876,  Ch.  2;  Laws  1878,  Ch, 
56;  Laws  1881,  (Ex.  Sess.)  Ch.  73. 

2  Willis  V.  Mabon,  48  Minn.  140  ;  McKusick  v.  Seymour,  48  Minn.  158.  See  McDonnell 
▼.  Ala.  G.  L.  Ins.  Co.,  85  Ala.  401 ;  Root  v.  Sinnock,  120  111.  350;  Fowler  v.  Lamson,  146 
ni.  472. 

8 Robertson  v.  Sibley,  10  Minn,  323,  (Gil.  253.) 

*  Arthur  v.  Willius,  44  Minn.  409;  Densmore  v.  Shepard,  46  M?.nn.  54;  First  Nat.  Bank 
T.  Winona  Plow  Co.,  (Minn.  1894.)  59  N.  W,  Rep.  997. 

8In  First  Nat.  Bank  v.  v\  inona  Plow  Co.,  (Minn.  1894),  59  N.  W.  Rep.  997,  the  court 
said  :  *'  The  principal  point  urged  by  appellants  is  that  the  stockholders  of  the  defendant 
corporation  are  not  liable,  because  it  is  exclusively  a  manulacturinf?  corporation.  It  was 
organized  under  title  2  c.  34.  Gen.  St.  1878,  and  the  purposes  for  which  it  was  'ncorpor- 
ated  are  expressed  in  its  articles  of  incorporation  as  follows  :  '  The  general  nature  of  its 
business  shall  be  the  nauufacture,  purchase,  repair  and  sale  of  plows,  cultivators,  and 
other  farming  and  a.-,,  .cultural  implements  of  all  kinds,  the  purchase  and  sale  of  all  ma- 
terials necessary  or  convenient  in  the  prosecution  of  said  business,  and  to  take,  own,  hold, 
mortgage,  lease,  and  convey  any  and  all  real  estate  necessary  or  useful  therein."  One  of 
the  findings  of  fact  made  by  the  court  below  on  tiie  trial  is  as  follows:  'That  in  fact  the 
actual  business  carried  on  by  said  plow  company  at  all  times  since  its  organization,  and 
intended  by  its  incorporators  to  be  carried  on  by  it,  was  exclusively  that  of  maviufactur- 
ing  plows  and  other  agricultural  implements,  and  the  disposing  of  the  product  of  its 
manufacture,  except  that  for  a  limited  time  it  handled  au'l  sold  on  commission  goods 
manufactureii  by  other  persons  and  corporations,  in  connection  with,  and  for  the  purpos; 
of  reducing  the  expenses  of  selling  and  handling  its  own  product.'  We  are  of  the  opinion 
that  by  its  articles  of  incorporation  this  aefendant  is  both  a  manufacturing  and  a  mer- 
cantile corporation.  Such  articles  of  incorporation  provide  for  the  'purchase'  and  'sale 
ing  plows,  cultivators,  and  other  farming  and  agricultural  instrumente  of  all  kinds,'  a 
well  as  for  the  'manufacture,'  'repair,'  ann  sale  of  those  articles.  In  this  respect  the  case 
is  quite  similar  to  that  of  Densmore  v.  Shepard,  46  Minn.  54,  48  N.  VV.  528,  681.  See 
also,  Arthur  V.  Willius,  44  Minn.  409,  46  N.  W.  851;Mohr  v.  Eevator  Co.,  40  Minn. 
343,  41  N.  W.  1074.  The  fact  that  the  stockholders,  as  found  by  the  court,  did  not  in- 
tend to  carry  on  anything  but  an  exclusively  njanufacturing  business,  ai\d  that  the  cor- 
poration never  did  carry  on  any  other  business  except  such  commission  business,  can 
make  no  difference.  '  And  if  the  corporation  is  organized  for  the  purpose,  as  declared  in 
the  articles  of  associatifin.  ot  carrj'ing  on  both  a  manufacturing  business,  and  also  some 
other  kind  of  business  not  properly  incidental  to  or  necessarily  connected  with  a  manu- 
facturing business,  the  mere  fact  that  the  corijoration  never  exercised  all  of  its  powers. 
and  never  in  fact  engaged  in  or  carried  on  anything  but  a  manufacturing  tvusi.iess,  will 
not  bring  it  within  the  constitutional  exception.'  Arthur  v.  Willius,  44  Minn  41(5,  46  N. 
W.  851." 
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stitutional  liability  by  organizin<2^  as  a  manufacturing  corpora- 
tion when  it  is  evident  that  the  primary  object  of  the  organiza- 
tion is  wholly  foreign  to  manufacturing.' 

§1G5.  Power  of  Legislature  to  Impose  Further  Liability.— The 
constitutional  provision  does  not  impair  the  power  of  the  legis- 
lature to  create  an  additional  liability.*  Thus  it  is  provided  by 
statute  that  the  private  property  of  the  stockholder  in  any  cor- 
poration which  is  empowered  to  take  private  property  under  the 
power  ot  eminent  domain  is  liable  for  corporate  debts  in  the  fol- 
lowing cases:  (1)  For  all  unpaid  installments  on  stock  owned  by 
him  or  transferred  for  the  purpose  of  defrauding  creditors.  This 
is  simply  a  statutory  statement  of  a  liability  which  would 
exist  independent  of  statute.  (2)  For  a  failure  by  the 
corporation  to  comply  substantially  with  the  provisions  afore- 
said as  to  organization  and  publicity.  (3)  When  he  personally 
violates  any  of  the  provisions  of  this  title  in  the  transaction  of 
any  business  of  the  corporation  as  officer,  director  or  member 
thereof,  or  is  guilt}'  of  any  fraud,  unfaithfulness  or  dishonesty  in 
the  discharge  of  any  official  duty. ' 

§166.  Constitutional  Provisions,  "When  Self  Executing.— Whether 
such  provisions  are  self  executing  or  require  legislative  action  to 
give  them  affect,  depends  upon  the  language  used.  They  are  self 
executing  if  such  was  the  intention  of  the  peo])lc.*  But  if  the  lan- 
guage is  general  and  the  extent  of  the  liability  not  deter- 
mined, legislation  will  be  necessary.* 

§167.  Construction  of  Particular  "Words  and  Phrases.— The 
"debts"  for  which  members  are  made  liable  by  statute  are  such 
as  arise  from  contract  and  do  not  include  a  judgment  against 
the  corporation    for  tort.*    A  judgment  against  a  corporation 

1  state  T.  Minn.  Thresher  Manufacturing  Company,  40  Minn.  213;  Mohr  v.  Minn 
Elevator  Company.  40  Minn.  34-3. 

3  Allen  V.  Walsh,  25  Minn.  543. 

«Gen.  St.  Minn.  1878,  Ch.  34  Title  1,  §9-10  provides  that  the  private  property  of  the 
■tockholdtr  shall  not  be  levied  on  unless  the  stockholder  as  vi-ell  as  the  cor|)oration  is 
served  with  process  in  the  action,  and  the  issue  involving  his  individual  liability  raised 
and  determined,  and  that  the  property  of  the  corporation  shall  be  first  exhausted. 

*Willis  V.  Mabon,  48  Minn.  140;  McKusick  v.  Seymour,  4-8  Minn.  158;  Hunt  v.  State. 
22  Tex.  App.  396;  3  S.  W.  Rep.  233:  Hentip  v.  James,  22  Kan.  326;  Fowler  v.  Lamson. 
146  111.  472;  Rider  v.  Fritchey,  49  Ohio  St.  285. 

B French  V.  Teschemaker,  24  Cal.  518;  Morlev  v.  Thayer,  3  Fed.  Rep.  737;  Jcrman  v. 
Benton,  79  Mo.  148;  Bowie  v.  Lott,  24  La.  Ann.  214;  Hampton  v.  Wcare,  4  la.  12* 
Willis  V.  Mabon,  48  Minn.  140. 

echild  V.  Boston  &c.  Iron  Works.  137  Mass.  516;  s.  c.  50  \m.  Rep.  328.  In  Heacock 
V.  Sherman,  14  Wendell  59,  it  was  held  that  the  stockholders  of  an  incorporated  com- 
pany were  not  individually  liable  for  damages  occasioned  by  a  bridge  built  by  the  com- 
pany being  out  of  repair,  although  by  the  terms  of  the  act  of  incorporation  they  were  to 
be  liable  for  "any  demands  against  the  company,"  the  act  contemplating  liability  only 
for  dai^ ages  arising  ex  contractu.  But  in  Carver  v.  Braintrce  Mfg.  Co.  2  Story  432, 
where  a  statute  provided  "that  every  person  who  shall  become  a  member  of  any  "manu- 
facturing corporation  wliich  may  be  hereafter  cstatilishe^i  in  this  commonwealth,  shall  be 
liable  in  his  individual  capacity  lor  .tU  di.bts  contracted  during  the  time  of  his  continuing 
a  memher  of  such  corporation,"  it  was  held  that  the  phrase  "debts  contracted."  meant 
not  only  debts  in  the  strict  sense  of  the  term,  but  any  liability  incurred  U\  the  company, 
as  damages  for  the  infringement  Of  a  patent.  In  Powell  v.  Oregonian  R  Co..  36  Fed. 
Rep.  726,  where  a  iudgmcnl  was  obtained  against  a  corp"ratioH  in  an  action  for  dam- 
ages  for  waste,  it  was  held  that  whether  the  original  claim  for  damages  was  or  waa  not 
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and  others  jointly  for  the  recovery  of  money  is  a  "debt"  of  the 
corporation  within  the  meaning  of  this  provision.  Liability  to 
the  amount  of  their  subscriptions  is  merely  declaratory  of  the 
common  law.  But  "liability  to  the  amount  of  their  stock," 
means  for  a  sum  equal  to  the  amount  of  their  stock,  in  addition 
to  the  contract  liability  to  pay  for  the  stock  in  full. ' 

§168.  For  Debts  Due  Laborers.— Statutes  often  impose  upon 
the  shareholders  a  personal  liability  for  debts  due  to  its  servants, 
laborers,  employes  and  apprentices  who  "usually  look  to  the 
reward  of  their  day's  labor  for  their  immediate  or  present  sup- 
port, from  whom  the  company  does  not  expect  credit,  and  to 
whom  its  evident  ability  to  pay  is  of  no  consequence."'  Such 
provisions  ordinarily  apply  only  to  those  who  perform  manual 
labor,^  and  do  not  include  such  employees  as  foremen,  superin- 
tendants  and  other  officials.*  Such  statutes  impose  a  liability 
in  addition  to  what  remains  unpaid  upon  their  subscriptions,  ^ 
and  the  member  is  not  relieved  therefrom  by  a  transfer  of  his 
shares.  *  The  liability  is  personal  and  primary,  and  a  judgment 
need  not  first  be  obtained  against  the  corporation.' 

§169.  Extra  —  Territorial  Effect.— This  general  statutory  liabil- 
ity attaches  to  non-resident  members.  "Where  a  personbecomes 
a  stockholder  in  a  corporation  organized  under  the  laws  of  a  for- 
eign state,  he  must  be  held  to  contract  with  reference  to  the  laws 
of  the  state  under  which  the  corporation  is  organized,  and  which 
enters  into  its  constitution,  and  the  extent  of  his  individual 
liability  as  a  shareholder  to  the  creditors  of  the  company  must 
be  determined  by  the  laws  of  that  state,  not  because  such  laws 
are  enforced  in  this  state,  but  because  he  has  voluntarily  agreed 
to  the  terms  of  the  company's  constitution.  It  is  equally  clear 
upon  both  principle  and  authority  that  this  liability  may  be 
enforced  by  creditors  wherever  they  can  obtain  jurisdiction  of  the 
necessary  parties.  This  does  not  depend  upon  any  principle  of 
comity  but  upon  the  right  to  enforce  in  another  jurisdiction  a 
contract  validly  entered  into.^    The  remedy,  however,  does  not 

an  "indebtedness"  of  the  corporation  within  the  scope  of  the  statutory  provision  declar- 
ing a  stockholder  of  a  corporation  "  liable  for  the  indebtedness,"  of  the  corporation  to 
'he  amount  unpaid  on  his  stock,  the  jtidgnient  obtained  thereon  was  such  and  "indebted- 
ness" and  the  stockholder  was  liable  therefor. 

Frost  V.  St.  Paul  Bant:ing  &  Investment  Co.,  (Minn.  1  H94)  59N.  W.  Reo.  308. 

i-Willis  V.  Mabon,  4S  Minn.  140 ;  Root  v.  Sinnock,  120  III.  350;  McDonnell  v.  Ala- 
bama Life  Ins.  Co.,  85  Ala.  401. 

a  Wakefield  v.  Fargo,  90  N.  Y.  213;  Mover  v.  Penn.  Slate  Company.  71  Penn.  St.  293; 
Harris  v.  Norvell,  1  Abb.  N.  Cas.  127 ;  Sleeper  v.  Goodwin,  67  Wis.  577;  Short  v.  Med- 
berry,  29   Hun.  39. 

sAdams  v.  Goodrich,  55  Ga.  233. 

♦  Coffin  V.  Reynolds,  37  N.  Y,  639  ;  Brockway  v.  Innes,  39  Mich.  47;  Dukes  v.  Love,  97 
Ind.  341. 

o.Milroy  v.  Spurr  Mountain  &c.  Mining  Co.,  43  Mich  231. 
6Jackson  v.  Meek,  87  Tenn.  09,  s.  c.  10  Am.  St.  Rep.  620. 
7  SI  eper  V.  Goodwin,  0,7  i''  is.  577. 

8Plash  V.  Conn.  109  U.  S.  371:  Aultman's  Appeal,  9S  Penn.  St.  505;  Fourth  National 
Bank  v.  Francklyn,  120  U.  S.  747. 
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enter  into  the  contract  itself,  and  for  this  reason  the  individual 
liability  of  shareholders  can  only  be  enforced  by  the  remedies 
j)rovi(led  by  the  law  of  the  forum."'  Hence  if  the  statute  impos- 
ing the  liabilit}'  prescribes  the  remedy  and  restricts  the  enforce- 
ment of  the  creditor's  demands  to  a  peculiar  procedure  which 
does  not  exist  in  Ihc  foreign  state,  the  liability  cannot  be 
enforced  by  the  courts  of  such  foreign  state.*  The  liability 
depends  upon  the  law  of  the  state  from  which  the  corporation 
derives  its  existence,  and  no  additional  liability  can  be 
imposed  upon  its  members  in  foreign  states  where  the  cor- 
poration may  transact  its  business.'  Penal  statutes  are 
purely  local,  and  if  the  liability  is  in  the  nature  of  a  penalty,  as 
for  failing  to  comply  with  certain  statutory  requirements,  it  will 
not  be  enforced  by  the  courts  of  a  foreign  state.* 

§170.  Liability  Contingent  Upon  Capital  Not  Being  "Wholly- 
Paid  In. — Where  the  stockholders  are  made  liable  when  the 
capital  stock  has  not  been  fully  paid  in,  the  liability  is  absolute 
so  long  as  any  portion  of  the  capital  is  unpaid,  but  it  may  be 
terminated  even  after  suit  has  been  begun  by  a  payment  which 
makes  up  the  full  amount  of  the  capital  stock.^ 

§171.  To  "Whom  the  Liability  Attaches.— No  general  rule  can 
be  stated  applicable  to  all  the  states  as  the  question  must  be 
determined  by  the  nature  of  the  liability.  In  some  states  upon 
the  theory  of  an  original,  primary  liability  it  is  held  that  the 
liability  attaches  to  persons  onl}^  who  were  stockholders  at  the 
time  the  debt  was  contracted.*  Where  the  charter  of  a  corpora- 
tion provided  that  "each  of  the  stockholders  of  said  company- 
shall  be  personally  liable  for  the  debts  of  said  company  to  an 
amount  equal  to  the  amount  oi  the  capital  stock  held  by  such 
stockholder  and  no  more,"  it  was  held  that  stockholders  at 
a  time  when  a  debt  of  the  corporation  was  contracted,  and 
those  who  became  stockholders  before  the  debt  was  paid,  were 
individually  liable  for  the  debts. ^  It  is  now  settled  in  Minnesota 
that  the  liability  attaches  to  those  who  own  the  stock  at  the 

1  First  National  Banl:  v.  Giistin  &c.  Mining  Co.  42  Minn.  327;  Comw.  v.  Detwiller,  131 
Pa.  St.  61-i.  The  liability  tan  only  lie  cntorced  by  means  of  the  remedy  provided  by 
the  statute.     Fowler  v.  Lamson,  14G  111.  472. 

jErickson  v.  Nesmith,  <  Allen  233;  a.  c.  15  Gray  221. 

sSecond  National  Bank  v.  Hall,  35  Ohio  St.  158;  Bateman  v.  Service.  6  App.  Gas.  386. 

*  Huntington  V.  Attril,  146  U.S.  657;  Scoville  v.  Canfield,  14  T^hn.  338;  Savles  v. 
Brown,  40  Fed.  Rep.  8;  Story,  Conflict  of  Laws,  §  620,  621;  Cook  I,  §  223;  Payson  v. 
Withers,  5  Biss.  C.  O.  269. 

SNorris  V.Johnson.  34  Md.  485;  Booth  v.  Campbell,  37  Md.  522;  Harper  t.  Union 
Mig.  Co.,  lOU  III.  225. 

8 Moss  V.  Oakley,  2  Hill  265;  rcverserl  in  5  Dcnio  567,  where  it  was  held  that  the  lia- 
bility attached  to  those  who  were  stockholders  when  the  suit  was  commenced.  Williams 
▼  .  Hanna,  40  Ind.  535 

TGebhanl  v.  Fastman.  7  Minn.  56,  Gil.  40,  See  Dodpc  v.  Minn.  Slate  Roofiii.ij  Co.,  16 
Minn.  368,  Gil.  327.  The  date  of  the  deht  is  immaterial  when  the  ownership  of  the 
stock  was  prior  thereto  anci  cKntinucd  until  after  an  action  wus  brought  against  the 
corporation.     Barron  v.  Burrill,  86  Me.  06. 
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time  the  action  to  enforce  the  liability'  is  commenced.^  A  prior 
bona  £de  transfer  of  the  shares  terminates  the  liabiHty.' 

§172.  Nature  of  the  Liability.— The  statutory  liabihty  is  ordi- 
narih'  held  to  be  contractual,'  but  where  it  is  imposed  upon 
m.embcrs,  officers  or  agents  for  dereliction  of  duty,  as  for  a  viola- 
tion of  any  provisions  of  a  statute,  it  is  penal.*  Whether  it  is 
primary  or  collateral  depends  upon  the  language  of  the  constitu- 
tion or  statute.  In  California  and  other  states  having  similar 
statutes,  it  is  held  to  be  primary  and  absolute,  and  the  right  of 
action  consequenth'  accrues  against  the  stockholder  and  the  cor- 
poration at  the  same  time.  ^  In  such  case,  no  previous  demand 
against  the  corporation  is  necessary  before  proceeding  against 
the  stockholder.^ 

§  173.  Penal  Statutes.— A  penal  statute  is  an  act  by  which  a 
forfeiture  is  imposed  for  transgressing  the  provisions  of  the  act. 
It  may  be  remedial  in  one  part  and  penal  in  the  other.  The  effect 
and  not  the  form  of  the  statute  is  to  be  considered,  and  if  its  ob- 
ject is  clearly  to  inflict  a  punishment  on  a  party  for  doing  what  is 
prohibited,  or  failing  to  do  what  is  commanded  to  be  done,  it  is 
penal  in  its  character.'  Thus  a  statute  which  requires  the  officials 
of  a  corporation  to  publish  an  annual  statement  of  its  affairs,  and 
in  the  event  of  failing  to  do  so  makes  the  directors  jointly  and 
severally  liable  for  all  debts  of  the  compan}--,  is  penal.  Such  pro- 
visions are  intended  for  the  protection  of  creditors  and  the  pre- 
vention of  frauds  upon  the  public  in  respect  to  the  financial  con- 
dition of  the  corporation.  The  liability  is  created  by  the  statute 
and  is  in  the  nature  of  a  penalty  imposed  for  neglect  of  duty.** 

lOlRon  V.  The  State  Bank,  (Minn.  1891)  59  N.  W.  Rep.  635:  First  Nat.  Bankv.  "Winona 
Plow  Co.,  (Minn.  1894)  59  N.  W.  Rep,  997.  In  Olson  v.  State  Bank,  .supra,  the  court 
said:  "  Does  one  who  acquires  stock  in  a  banking  corporation  incur  the  statute  liability 
in  respect  to  corporate  debts  previously  contracted,  or  does  he  incur  it  only  in  respect 
to  debts  subsequently  contracted  ?  The  decisions  of  the  courts  in  the  different  states 
•eem  at  variance;  the  greater  number  holding  that  these  who  own  the  stock  when  the 
remedy  is  SOI. ght  bv  the  creditors  —  that  is,  when  the  action  to  enforce  the  liability  is 
brought  —  are  liable  m  respect  to  all  the  corporate  debts,  no  matter  whether  contracted 
before  or  after  thev  acquired  their  stock.  The  decisions  in  each  state  are  based  on  the 
terms  of  the  statute  in  each,  as  construed  by  the  court;  and  as  the  terms  of  the  statutes 
in  the  different  states  vary,  but  little  aid  is  afforded  by  the  decisions  in  other  states." 

3  Van  Demark  V.  Barons,  52  Kan.  779;  35  Pac.  Rep.  798. 

8 Bank  v.  Francklyn,  120  U.  S.  747;  Cook  I,  §  223  and  cases  there  cited. 

AMerchants  Nat.  Bank  v.  Northwestern  Mnfg.  Co.,  48  Minn.  349;  Globe  Pub.  Co.  v. 
State  Bank,  (Neb.  1894),  59  N.  W.  Rep.  683;  Diversey  v.  Smith,  103  111.  378;  Sayles  v. 
Brown.  40  Fed.  Rep.  8. 

/     SDavidson  v.   Rankin,   34   Cal.   503;  Larrabee   v.  Baldwin,  35  Cal.  155;   Stillphen  v. 
/Ware,  45  Cal.  110;  Morrow  v.  Superior  Court,  64  Cal.  383;    Fuller  v.    Ledden,    87   111. 
-310;  Todhunter  V.  Randall,  29  Tnd.  275;  Flash  V.  Conn.  16  Fl.-i.  428;    Stewart    v.   Lay, 
45  la.  604;  Flour  City  Nat.  Bank  v.  Wechsclberg,  45  Fed.  Rep.  547. 
« Mitchell  V.  Peckman,  64  Cal.  117. 

TDiversey  V.Smith,  103  111.  378;  Globe  Pub.  Co.  v.  State  Bank,  (Neb.)  59  N.  W.  Rep.  683; 
Hnntington  v.  Attrill,  146  U.  S.  657  ;  Merchants  &c.  Bank  v.  N.  W.  Mfg.  &  C.  Co.,  48 
Minn.  349. 

8  Bank  v.  Bliss,  35  N.  Y.  412;  Miller  v.  White,  50  N.  Y.  137;  Easterly  v.  Barber,  65  N. 
y.  252 ;  Knox  v.  Baldwin,  80  N.  Y.  61  0;  Veeder  v.  Baker,  83  N.  Y.  156  ;  Pier  v.  Hanmore, 
86N.  Y.  95;  Stokes  v.  Stickney,  96  N.  Y.  323;  Manufacturing  Co.  v.  Beecher,  97  N.  Y. 
651;  Godsden  v.  Woodward,  103  N.  Y.  242;  Chase  v.  Curtis,  113  N.  Y.  542.  The  abov« 
tection  of  the  New  York  statute  was  copied  in  Colorado  and  of  it  the  court  said: 
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§174.  The  Debt,  And  Judgment  Against  The  Corporation.— A 
judf^ment  against  a  corporation  is  conclusive  evidence  of  the 
indebtedness  of  the  corporation  as  against  the  shareholder.' 
But  in  the  absence  of  a  statute  to  the  contrary  a  judgment 
a  gainst  a  corporation  and  an  execution  thereon  returned  nulla 
bona,  is  generally  held  to  be  a  prerequisite  to  the  right  to 
proceed  against  the  shareholder  on  his  statutory  liability.  In 
Minnesota  it  was  held  that  the  release  of  a  debt  due  from  the  cor- 
poration to  its  creditor,  and  a  judgment  by  a  court  thereon  dis- 
charging the  debtor  pursuant  to  the  provisions  of  the  insolvency 
law,  released  and  discharged  the  stockholders  Irom  the  personal 
liability  imposed  by  the  constitution.'  Shortly  after  this  decision 
the  legislature  amended  the  insolvency  law  by  providing  "that 
the  release  of  any  debtor  under  this  net  shall  not  operate  to  dis- 
charge any  other  party  liable  as  suret}',  guarantor,  or  otherwise 
for  the  same  debt."*  and  the  court  held  that  the  word  "other- 
wise" as  here  used,  included  stockholders  who  are  liable  for  the 
debts  of  the  corporation.* 

§175.  Statute  Of  Limitations.— The  nature  of  the  liability 
necessarily  determines  the  application  of  the  statute  of  limita- 
tions. Where  the  liability  is  primary  and  the  obligation  rests 
upon  the  stockholder  from  the  time  the  debt  is  contracted  the 
statute  of  limitations  begins  to  run  at  that  time.  But  where  the 
obligation  is  that  of  a  surety,  or  is  made  dependent  upon  the  in- 
solvency of  the  corporation,  the  statute  begins  to  run  from  the 
time  this  is  determined.  If  the  liability  is  penal  in  its  nature,  as 
that  imposed  by  a  statute  upon  directors  who  violate  its  provis- 
ions,® it  is  governed  by  that  section  of  the  statute  of  limitations 
relating  to  penalties  and  forfeitures.^  The  statutory  limitation 
of  six  3'ears  upon  liability  created  by  statute  other  than  those 
upon  a  penalty  or  forfeiture,  applies  to  the  double  liability  of 
stockholders  for  the  debts  of  corporations.* 

"  This  statute  is  in  its  nature  penal.  It  describes  a  determinate  penalty  for  neglect  of  a 
dnty  imposed  by  law  upon  tbe  trustees  of  a  corporation  or^-aiiized  under  our  pcneral  in- 
corporation act.  The  amount  of  the  forfeiture  is  measured  by  the  aggregate  debt  con- 
tracted by  thf  company.  The  liability  is  not  founded  upon  c<iitract  but  arises  from  mis- 
conduct in  office."  Gregory  V.  Bank,  3  Colo.  332;  Larsen  v.  James,  (Colo.)  29  Pac.  Rep. 
183. 

Statutory  provisions  of  the  same  kind  were  held  to  be  penal  in  Mitchell  v.  Hotchkiss, 
48  Conn.  9;  Steam  Engine  Co.  v.  Hubbard,  101  U.  S.  18S;  Globe Pul).  Co.  v.  The  State 
Bank,  (Neb.  1894-1  59  N.  W.  Rep.  683;  Derrickson  v.  Smith,  L'7  N.  J.  L.  1G6;  Gtnuert  v. 
Ives,  (Mich.  1894.)  60  N.  W.  Rep.  9;  Brcitung  v.  Lindauer,  37  Mich.  217. 

iCamev.  Brigham,  39  Me.  35;  Thayer  v.  New  England  Lith.  Co.,  108  Mass.  623; 
Nichols  V.  Stevens  (Me.  1894.)  27  S.  W.  Rep  613 ;  Schertz  v.  First  Nat.  Bank,  47  111. 
App.  124. 

SMohrv.  Minn.  Elevator  Co.,  40  Minn.  343.  Insolvency  law  of  1881  is  applicable  to 
private  corporations.     Tripp  v.  N.  \V.  Nat.  Bank,  41  Minn.  400. 

*Laws  of  1889,  Ch.  30,  Sec.  1.  amending  Ch.  148,  Laws  of  1881. 

8  Willis  v.  Mabon,  48  Minn.  140  ;  Tripp  v.  N.  \V.  Nat.  Bank,  41  Minn.  400. 

•  Patterson  v.  Stewart,  41  Minn.  84. 

7  Merchants  Nat.  Bank  V.  N.  \V.  Mfg.  &  Car  Co.,  48  Minn.  349;  Merchants  Bank  T. 
Bliss,  35  N.  Y.  412. 

8 Merchants  Nat.  Bank  v.  Notthwestem  Mfg.  &  Car  Co.,  48  Minn.  349. 
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§176.  Subscriptions  Induced  by  Fraud.  —  When  a  person  is 
induced  to  become  a  stockholder  in  a  corporation  by  false  repre- 
sentations, he  may,  by  acting  promptly,  alter  he  obtains  knowl- 
edge of  the  facts,  have  the  contract  rescinded  at  any  time  before 
the  corporation  becomes  insolvent,  and  the  rights  oF  creditors 
attach.^  But  if  he  is  guilty  of  laches  or  acquiesces  after  knowledge 
of  the  facts  he  cannot  thereafter  maintain  an  action  to  rescind.' 
After  the  corporation  has  become  insolvent,  and  has  gone  into 
liquidation  and  is  making  calls  to  satisfy  the  claims  of  creditors  it 
is  too  late  for  one  whose  name  has  appeared  as  a  stockholder  to 
repudiate  his  membership  and  thus  escape  liability  on  the  ground 
that  his  subscription  was  obtained  by  fraud.*  It  is  well  settled  in 
England  that  after  the  statutory  proceedings  for  winding  up  the 
corporation  has  been  commenced  it  is  to  late  to  rescind  the  con- 
tract for  fraud,  although  the  fraud  was  not  discovered  until  after 
the  winding  up  proceedings  were  commenced.*  In  the  United 
States  the  decisions  are  not  uniform.  In  most  of  the  cases  it  will  be 
found  that  the  decision  is  based  upon  the  laches  of  the  stockholder 
or  upon  some  acts  or  course  of  conduct  which  works  an  estoppel.* 

177.  The  Right  of  Set-oflF.— In  actions  brought  by  or  on  behalf 
of  the  creditors  to  enforce  the  common  law,  liability  of  stock- 
holders, the  stockholder  cannot  avail  himself  of  any  counterclaim 
or  set  off,  he  may  have  against  the  corporation.*    But  the  credi- 

1  Martin  v.  Burns  Wine  Co.,  99  Cal.  355 ;  Dunn  v.  State  Bank,  (Minn.  1894)  61  N.  W. 
Rep.  27,  and  cases  cited  in  the  following  note. 

a  Savage  v.  Bartlett,  (Md.  1894)  28  Atl.  Rep.  414;  Farrar  v.  Walker,  3  Dill.  C.  C.  506: 
Sherman  v.  American  Stove  Co.,  (Mich.  1891.)  48  N.  W.  Rep.  537;  Bosley  v.  National 
&c  Co  ,  123  N.  Y.  5.^0;  Tvlerv.  Savage,  143  XJ.  S.  79;  Bosher  v.  Richmond  &c.,  (Va. 
1892)  16  S.  E.  Rep.  360;  Cook  I,  §160;  Bisham's  Equity,  §272;  Lare  v.  West- 
Moreland  Specialty  Co.,  155  Pa.  St.  33;  Marten  v.  Bums  WMne  Co.,  99  Cal.  355. 

SBissell  V.  Heath  (Mich.  1894)  57  N.  W.  Rep.  585;  Howard  vs.  Turner,  155  Pa.  S. 
349-  Ruggles  vs.  Brock,  6  Hun.  104;  Safiford  v.  Barnes,  39  Miss.  399;  Mathis  v. 
Pridham,  (Tex.  1892)  20  S.  W.  Rep.  1015;  Howard  v.  Glenn,  (Ga.  1890)  11  S.  E.  Rep. 
610  •  Chubb  V.  Upton,  95  U.  S.  665  ;  Upton  v.  Tribilcock,  91  U.  S.  45  ;  Stone  v.  Bank,  3 
C    P.  Div.  283  (1877);  Wright's  Case,  L.    R.    12   Eq.  Cas.  331. 

In  Duffield  v.  Wire  &  Iron  Works,  64  Mich.  293,  it  appeared  that  the  plaintiff  h.id 
been  induced  to  become  a  member  by  fraud,  and  on  discovery  of  the  fraud,  tendered  back 
the  certificates  and  the  dividends  he  had  received  and  brought  on  action  against  the  cor- 
poration before  an  assignment  for  the  benefit  of  creditors  was  made.  On  the  question  of 
the  plaintiffs  right  to  recover,  the  court  was  evenly  divided.  Justices  Champlin  and 
Morse  being  of  the  opinion  that  the  contract  could  not  be  rescinded  after  the  rights  of 
creditors  had  intervened,  although  no  steps  had  been  taken  to  wind  up  the  corporation. 
Justices  Campbell  and  Sherwood  were  of  the  opposite  opinion.  Under  the  same  circum- 
stances in  Smith's  Case,  2  Ch.  App.  604,  Lord  Cairns  said  "that  it  was  one  of  the  risks 
which  creditors  are  liable  to,  that  it  may  turn  out  that  some  person  whose  name  appears 
as  a  shareholder  on  the  list  has  a  right  to  have  his  name  taken  from  the  list."  In  Hall  v. 
Old,  T.  L.  Minn.  Co.,  L.  R.  3  Ch.  D.  749,  it  was  held  that  the  contract  could  be  rescinded  if 
the  action  was  commenced  in  good  faith  and  in  ignorance  of  the  winding  up  proceedings. 
In  Savage  v.  Barf'ett,  (Md.  1894)  28  Atl.  Rep.  414,  it  was  held  that  the  stockholder 
might  defend  an  action  brought  by  the  assignee  by  showing  that  he  repudiated  the  sub- 
scription before  the  assignment  was  made,  although  the  creditors  gave  credit  to  the  cor- 
poration on  the  credit  of  the  subscription. 

4Wright'8  Case  L.  R.  n  2  Eq.  Cas.,  331;  Oakes  v.  Turquand,L.R.  2  H.L.App.  Cos..  325. 
Bee  Wheeler  &  W.  Co.  v.  Wheeler,  6  Ont.  (C.  P.)  421,  6  Am.  &  Eng.  C.  C.  420. 

»Dunn  V.  State  Bank,  (Minn.  1894.)  61  N.  W.  Rep.  27  ;  Turner  v.  Grangers  L.  &  H. 
Ins.  Co.,  65  Ga.  049;  Verder  v.  Mudgett,  95  N.  Y.  295,  and  the  cases  cited  in  the  pre- 
ceding note.  But  see  Merrill  v.  Florida  Land  &  Imp,  Co.,  60  Fed,  Rep.  17,  8  CCA. 444. 
•Thompson  v.  Reno.  Sav.  Bank,  19  Nev.  103;  3  Am.  St.  Rep.  797,  anno.  In  re  Hm. 
pire  City  Bank,  18  N.  Y.  199.  Bissit  v.  Kentucky  River  Nav  Co.,  15  Fed.  Rep.  353; 
Wheelerv.  Miller,  90  N.  Y.  353.  Tama  Water  Power  Co.  v.  Hopkins,  (la.)  44  N.  W.  Rep- 
797;  Shickle  V.  Watts,  (Mo.)  7  S.W.Rcp.  274;  Mathis  v.  Pridham,  (Tex.  1894,)  20  S.  W. 
Rep.  1015. 
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tors  cannot  after  insolvency,  in  the  absence  of  fraud  question  a 
set  off  which  was  allowed  by  the  corporation  while  it  was  a  go- 
ing concern.'  Whether  the  stocklioklercan  setoff  a  claim  against 
the  corporation  in  a  preceeding  to  enforce  his  additional  or 
strictly  statutory  liability  depends  upon  the  nature  of  the  liability 
created  by  the  particular  statute.  If  the  liability  is  personal  so 
that  any  creditor  can  maintain  an  independent  action  against 
any  stockholder  to  enforce  it,  the  stockholder  may  set  off  debts 
due  him  from  the  corporation.*  If  the  stockholder  buys  up  debts 
against  the  corporation,  he  can  have  only  the  amount  he  paid 
therefor  set  off  against  his  liability.'  But  if  the  object  of  the 
statute  is  to  create  a  fund  from  which  the  creditors  are  to  be  paid 
ratably,  the  shareholder  must  "contribute  his  proportion  thereto 
and  then  coma  in  with  other  creditors  in  the  distribution  of  the 
corporate  assets."*  The  demands  of  the  stockholders  individ- 
ually cannot  be  interposed  as  equitable  set-offs  to  a  demand 
against  the  corporation,  although  the  corporation  is  insolvent.* 

1  Goodwin  v.  McGehee,  15  Ala.  232;  Thompson  v.  Meisser,  108  111.  359;  Paine  v,  Cen- 
tral Vermont  R.  Co.,  118  U.  S.  152. 

aSawvcr  V.  Hoag,  17  Wall  610;  Coquard  y.  Prendergast,  35  Mo.  App.  237;  Wheelerv. 
Millar,  90  N.  Y.  353;  Jarman  v.  Benton,  70  Mo.  148;  Boyd  t.  Hall,  56  Ga.  563;  Thomp- 
Bon  V.  Meisser,  108  111.  359. 

sThompson  V.  Meisser,  108  111.  359;  Ganch  v.  Harrison,  12  Brad.  (111.  App.  457. 

^Cook  II,  §225;  Beach  II  §  727,  citing  Weber  v.  Fickey,  47  Md.  196;  Witters  v.  Sow- 
les,  32  Fed   Rep.  130;  Thebns  t.  Smiley,  110  111.  316,  and  other  cases 

8 Gallagher  T.  Germ.Tnia  Brewing  Co.,  53  Minn.  214.  Equitnble  set  off. — In  St.  Paul 
Pmst  Co.  V.  Leek  (Minn.  1894),  58  N.  W.  Rep.  826,  it  was  held  that  the  insolvency  of  a 
party  .igainst  whom  a  set  off  is  claimed  aflords  sufficient  ground  for  the  application  of  the 
doctrine  of  equitable  set  off,  and  the  equitable  powers  of  the  court  in  such  cases  are  not 
impaired  by  the  fact  that  an  assignment  for  the  benefit  of  creditors  has  been  made  by  the 
insolvent  under  the  statutes  of  the  state,  i^ee  Balch  v.  Wilson,  25  Minn.  299:  Tripp  v. 
Bank,  45  Minn.  383  ;  Lavbourn  v.  Sevraonr.  53  Minn.  105,  54  N.  W.  Kep.  941.  In  Salla- 
dinv.  Mitchell,  (Neb.  1894)  61  N.  W.  Rep.  127,  it  appeared  that  at  the  time  of  the  assign- 
ment of  a  bank  Mitchell  was  indebted  to  the  bank,  but  held  certain  certificates  of  deposit 
not  yet  due.  The  question  was  whether  he  was  entitled  to  have  the  amount  of  his  credit  at 
the  date  of  the  assignment  applied  toward  tne  satisfaction  of  his  indebtedness  to  the 
bank.  The  court  said:  "The  right  of  set-off  existed,  according  to  well  e^tab  islied  cquit- 
abe  principles,  before  the  adoption  of  the  Code,  and  that  the  assignee  succeeded  to  the 
rights  of  the  insolvent  banking  company  as  they  existed  at  the  date  of  the  assignment, 
and  no  other  or  greatt-r  rights.  The  authorities  bearing  upon  the  proposii ion  are  not.  it 
is  conceded,  altogether  harmonious;  bn  the  mle  as  above  si  ate  ,  has  the  support  of  a 
•  ecidei'  majority  of  the  courts,  as  well  as  text  writers,  and  rests  upon  the  more  satisfac- 
tory reasons.  The  following  among  the  many  cases  in  point,  are  cited  as  sustaining  the 
view  above  stated:  Hade  v.  McVav,  31  Ohio  St.  231;  Barbour  v.  Bank,  (Ohio)  33  N. 
E.  Rep.  542;  Hogson  v.  Berrett,  33  Ohio  St.  63;  Bank  v.  Wall,  56  Me.  167;  Miller  v. 
Receiver,  12  Gray  233;  Chase  v.  Ch.npin,  130  Mass.  130;  Roberts  v.  Austin,  Corbin  & 
Co.,  26  Iowa  315  ;  Cook  v.  Cole,  55  Iowa  70  ;  Bank  v.  Bank,  52  Pa.  St.  293  ;  Chase  v. 
Bank,  66  Pa.  St.  169 ;  Van  Wagoner  v.  Gas  Light  Co.,  23  N.  J.  Law  283 ;  Clark  v.  Haw- 
kins, 5  R.I.  219 ;  Cox  V.  Volkert,  86  Mo.  505;  McCagg  v.  Woodman,  28  111.  84;  Chance 
V.  Isaacs,  5  Paige  .'i92 ;  Smith  v.  Felton,  43  N.  Y.  419  ;  Rothschild  v.  Mack,  115  N.  Y.  1  ; 
Trust  Co.  V.  Bank.  91  Tenn.  336;  Merwin  v.  Austin,  58  Conn.  22;  Trust  Co.  v.  Leek, 
(Minn.)  58  N.  W.  826;  Schuler  v.  Urael.  120  U.  S.  50G  ;  C.^rr  v.  Hamilton,  129  U.  S.  2r)2; 
Scott  V.  Armstrong,  146  U.  S.  499  ;  Pom.  Rem.  §  §  143.  169  ;  llurrill.  Assign,  §  349  ;  Wat. 
Set-Off,  pp.  118,  119.  The  leading  cases  asserting  the  opposing  view  (Hank  v.  Capron, 
22  Conn.  639,  and  Haxttin  v.  Bishop,  3  Wend.  13)  are  obviously  in  conflict  with  the 
more  recent  opinions  of  the  courts  of  those  states  which  are  cited  above.  It  follows 
that  Mitchell  was  entitled  to  the  set-off  pleaded,  and  the  decree  in  his  favor  is  right." 
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CHAPTER  XIII. 
Of  the  Transfer  of  Shares. 

§  178,  General  Statement.— Membership  in  a  private  corpora- 
tion having  capital  stock  may  be  transferred  from  one  person  to 
another  by  a  transfer  of  the  shares  in  the  method  provided  by 
law.  The  transferee  steps  into  the  shoes  of  the  transferor  and  is 
thereafter  entitled  to  all  the  rights  and  privileges,  and  subject  to 
all  the  liabilities  of  membership.^ 

§  179.  Of  the  Right  to  Transfer  Shares.— It  is  implied  in  the 
constitution  of  every  private  corporation  that  the  shareholders 
may  transfer  their  shares  at  will  by  giving  notice  of  the  transfer 
to  the  corporation.*  Like  other  personal  property,  share  of 
stock  may  be  alienated  at  will  unless  the  generalright  is  restricted 
by  the  charter  or  other  law.  The  right  itself  is  not  derived  from 
the  charter  as  has  been  held,^  but  is  an  incident  of  ownership — 
"an  incident  of  the  ownership  of  any  species  of  property,  as  the 
unrestricted  right  pf  alienation — the  jus  disponendi.''* 

§  180.  Power  to  Prohibit  Transfers.— It  follows  from  what  has 
been  said  in  the  preceding  section  that  the  directors  or  managing 
officers  of  a  corporation  have  no  power  to  prohibit  the  transfer 
of  shares.  So  it  is  not  within  the  power  of  the  stockholders,  un- 
less expressly  authorized  to  do  so  by  the  charter,  to  enact  a  by- 
law forbidding  the  transfer  of  shares  without  the  consent  of 
the  president  or  board  of  directors.  Where  a  by-law  provided 
that  no  valid  transfer  could  be  made  without  the  consent  of  the 
board  of  directors,  the  court  said:  "Its  enforcement  would 
operate  as  an  infringement  upon  the  property  rights  of  others 
which  the  law  will  not  permit.  It  would,  besides,  operate  as  a 
restraint  upon  the  disposition  of  property  in  the  stock  of  the  cor- 
poration, in  the  nature  of  restraint  of  trade,  which  the  courts 
will  not  tolerate.    As  the  restriction  is  not  imposed  by  express 

1  Sanxer  V.  Upton,  91  U.  S.  59;  Isham  v.  Buckinghatn,  49  N.  Y.  216;  Rice  v.  Rocke- 
feller, 134  N.  Y.  174. 

3  Burrell  v.  Bushwick  R.  Co.,  75  N.  Y.  219:  Bank  of  Attica  v.  Mfgr.  Bank,  20  N.  Y.  501; 
Partners  Bank  v.  Wasson,  48  la.  336;  Jackson  v.  Newark  Plank  Road  Co.,  31  N. 
T.  L.  277. 

8  Johnson  v.  Laflin,  5  Dill.  C.  C.  65. 

*  Encyclopaedia  XXIII,  p.  637,  citing  In  re  Klaus,  67  Wis.  401;  Trisconi  v.  Winship, 
43  La.  An.  45;  Farmers  &c.  Bank  v.  Wasson,  48  la.  336:  Miller  v.  Great  Republic  Ins. 
Co.,  50  Mo.  55;  Pool  v.  Middleton,  29  Beav.  560;  Moore  v.  Bank  of  Commerce, 
52  Mo.  377. 
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autbority  of  the  statute  of  the  state,  it  cannot  in  such  cases,  be 
enforced"* 

§  181.  The  Regulation  of  Transfers.— Although  the  corporation 
cannot  prohibit  the  transfer  of  its  shares,  it  may  prescribe  reason- 
able regulations  and  formalities  for  the  purpose  of  protecting  the 
corporation.*  Hence  the  provisions  of  a  by-law  requiring  a 
transfer  on  the  books  of  the  corporation  must  be  complied  witli, 
or  there  will  be  no  transfer  of  membership.  A  grant  of  power 
"to  regulate"  transfers  does  not  confer  power  to  restrain  trans- 
fers at  discretion,  and  a  provision  that  shares  shall  be  "trans- 
ierable  only  on  the  books  of  the  company"  will  not  authorize  the 
directors  to  refuse  to  register  a  transfer,  although  they  may  con- 
sider the  transfer  detrimental  to  the  interest  of  the  corporation.' 

§  182.  Transfer  on  Books  of  Corporation.— The  requirement 
that  the  stock  can  only  be  transferred  upon  the  books  of  the  cor- 
poration is  almost  universal.*  Such  provisions  are  intended  for 
the  protection  and  benefit  of  the  corporation  and  do  not  inca- 
pacitate a  shareholder  from  transferring  his  shares  without  an 
entry  on  the  books.  Except  as  against  the  corJDoration  the  share- 
holder may  as  an  incident  of  his  right  of  property  transfer  the 
same  as  he  may  any  other  personal  property  he  may  own,* 
As  between  the  immediate  parties  to  the  transaction,  an  assign- 
ment of  the  shares  is  effectual  and  will  be  recognized  and  enforced 
in  equity,  as  against  all  parties  not  showing  a  superior  right." 
The  "purpose  of  such  a  regulation  is  to  afford  the  corporation 
and  persons  dealing  w^ith  it  the  means  of  ascertaining  who  are 
its  shareholders.  Without  an  entry  of  a  transfer  upon  its  books 
it  would  be  practicall}-  impossible  for  the  corporation  to  know 
who  are  entitled  as  its  shareholders  to  vote  at  its  meetings,  to 
whom  dividends  are  to  be  paid,  and  who  are  liable  as  sharehold- 
ers to  the  corporation  or  its  creditors.  With  such  an  entrv  the 
books  become  a  record  showing  who  at  any  particular  time  are 
the  shareholders,  and  who  as  such  are  entitled  to  the  rights  con- 
ferred, and  subject  to  the  liabilities  imposed  by  membership  in  th< 
corporation.      A  regulation  of  this  kind,   then  being  intended 

1  Farmers  Bank  v.  Wasson,  48  la.  336;  Wilson  v.  St.  Louis  &  S.  F.  R.  Co.,  108  Mo. 
688;  Sarpent  V.  Franklin  Ins.  Co.,  8  Pick.  90;  Quiner  v.  Marblehead  Soc.  Ins.  Co.,  10 
Mass.  475;  Chouteau  Spring  Co.  v.  Harris,  20  Mo.  382;  Fecuheimer  v.  Nat.  Exch.  Bank, 
79  Va.  80;  B.rmes  v.  Brown,  80  N.  Y.  .27;  Pa.  Ky.  Co.  v.  Comw.,  116  Pa.  St.  55. 

3  Dane  V.  Young,  61  Me    160;  Planters  &c.  Ins.  Co.  v.  Selma  Sav.  Bank.  63  Ala.  585. 

8  Taftv.  Harrison.  10  Hare.  474;  Chouteau  Spring  Co.  v.  Harris,  20  Mo.  3sC-  Feck- 
heimer  V.  Nat.  Exch.  Bank.,  79  Va.  80. 

*Gen.  St.  Minn.,  1878,  Ch.  34,  Tit.  1,  §8,  Tit.  2,  §114. 

6  Baldwin  v.  Canfield,  26  Minn.  43;  Nicollet  Nat.  Bank  v.  City  Bank,  38  Minn.  .><5. 
Joslyn  V.  St.  Paul  Distilling  Co.,  44  Minn.  1  83  ;  I.und  v.  Wheaton  Roller  Mill  Co.,  (Minn.) 
52  N.  W.  Rep.  268;  Continental  Nat.  Bank  v.  Eliot  Nat.  Bank,  7  Fed.  Rep.  369;  McNeil 
V.  Tenth  Nat.  Bank,  46  N.  Y.  325 ;  Grjmes  v.  Hone,  49  N.  Y.  17 ;  Turnpike  Co.  v.  Gerhab, 
(Pa.)  13  All.  Rep.  U(>;  Thurber  v.  Crump,  86  Ky.  408 ;  Robinson  v.  National  Bank, 
95  N.  Y.  637  ;  Field  on  Corp.  §  §  110,  111. 

6  Nicollet  Nat.  Bank  v.  City  Bank,  38  Minn.  85;  Dickinson  v.  Central  Nat.  Bank,  129 
Mass.  279. 
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merelv  to  promote  the  conYenient  administration  of  the  corpor- 
ate affairs,  is  given  binding  effect  upon  the  corporation  no  further 
than  is  necessary  for  the  accompHshment  of  that  end.  Hence  it 
is  competent  forthe  corporation,  for  whose  advantage  the  regu- 
lation is  made,  to  insist  upon  a  strict  compliance  with  the 
formalities  prescribed,  if  not  itself  in  fault,  or  to  waive  them  if  it 
sees  fit."' 

§183.  "Wliat  is  a  Transfer  on  the  Books.— All  that  is  necessary, 
when  the  transfer  is  required  to  be  made  on  the  books  of  the 
corporation,  is  that  the  fact  should  be  appropriately  recorded 
in  some  suitable  register  or  stock  list,  or  otherwise  formally 
entered  upon  the  books.  For  this  purpose  the  account  in  a  stock 
ledger  showing  the  names  of  the  stockholders,  the  number  and 
amount  of  shares  belonging  to  each  and  the  source  of  their  titles, 
whether  by  original  subscription  and  payment  or  by  derivation 
from  others,  meets  the  requirements  of  the  law.'^ 

§184.  Transfer  After  Insolvency  or  Dissolution.— "After  a  cor- 
poration has  become  insolvent  it  is  the  duty  of  the  company  to 
wnnd  up  its  affairs,  call  in  the  outstanding  capital,  and  satisfy 
the  creditors.  The  shares  have  ceased  to  be  the  subject-matter  of 
leoitimate  traffic.  They  are  a  burden  to  the  owner  and  a  trans- 
fer will  be  merely  a  subterfuge  to  avoid  liability.'"  This  is  the 
rule  in  the  United  States,*  but  in  England  a  shareholder  may 
transfer  his  share  to  an  insolvent  for  a  nominal  consideration 
and  for  the  sole  purpose  of  escaping  liability.*  Upon  the  dissolu- 
tion of  a  corporation  the  right  of  a  holder  to  transfer  shares 
necessaril}'  ceases,  although  a  court  of  equity  will  recognize  a  sale 
of  the  shareholders  equitable  claim.' 

§185.  Equitable  Assignment.— The  holder  of  shares  may  make 
an  equitable  assignment  of  his  interest  without  a  transfer  on  the 
books  of  the  company,  and  the  interest  of  the  assignee  will  be 
protected  in  equity.^ 

1  Am.  Nat.   Bank  v.  Oriental  Mills,  17  R.  I.  551,  23  Atl.  Rep.  795. 

2Nat.  Bank  v.  Watsontown  Bank,  105  U.  S.  217;  Am.  Nat.  Bark  v.  Oriental  Mills,  17 
R.I.  559;  Haegele  V.  Western  Stove  Co.,  29  Mo.  App.  486;  Chambersburg  Ins.  Co.  v. 
Smith,  11  Pa.  St.  120. 

8  Morawetz,  I,  §  166. 

*Everhartv.  Westchester  &c.  R.  Co.,  28  Penn.  St.  339;  Choutean  Spring  Co.  v.  Harris, 
20  Mo.  382;  Marcy  v.  Clark,  17  Mass.  330;  Rider  v.  Morrison.  54  Md.  429.  "When 
shares  are  not  fully  paid  tip  and  the  corporation  is  in  failing  circnmstances,  it  is  the  gen- 
eral mle  throughout  the  United  States,  that  the  holder  cannot  validly  transfer  them  to 
an  irresponsible  person  for  the  purpose  of  avoifling  further  liability  in  regard  to  them. 
The  right  of  transfer  cannot  be  exercised  in  defraud  of  creditors  of  the  corporation." 
Taylor  §749,  citing  Dauchy  v.  Brown,  24  Vt.  197;  Nathan  v.  Whitlock,  9  Paige  (N.  Y.) 
152;  Gafi  V.  Flesher,  33  Ohio  St.  107;  Angell  &  Ames,  §535;  Thompson,  Liability  of 
Stockholders,  §213. 

«Dc  Pass's  Case,  4  De  G.  &  J.  544;  Jessopp's  Case,  2  De  G.  &  J.  638. 

•James  t.  WoodrnflF,  2  Denio.  574;  Waite,  Insolvent  Corp.  §  385. 

TPitchburgh  Savings  Bank  v.  Torrey,  134  Mass.  239;  Lippitt  v.  American  Wood 
Paper  Co.,  15  R.  I.  141;  Peck  v.  Providence  Gas  Co.,  (R.  I.)  23  Atl.  Rep.  967;  Smith  v. 
NashviUe'&c.  R.  Co.,  (Tenn.)  18  S.  W.  Kep.  546. 
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§  186.  Transfers  in  Breach  of  Trust.— Duty  of  Corporation.  -  If  the 
agent  of  the  corporation  with  notice  of  the  rights  of  the  equitable 
owner,  assists  the  legal  holder  to  transfer  the  shares  in  violation 
of  the  trust,  the  company  is  liable  therefore.'  "  When  the  holder 
of  a  ccrtllicate  of  shares  in  a  corporation  is  the  absolute  owner, 
his  assignment  and  delivery  thereof  will  pass  the  title  to  the 
assignee;  and  the  latter  upon  surrendering  the  former  certificate 
may  obtain  a  new  one  in  his  own  name.  If  the  holder  appears 
on  the  face  oi  the  old  certificate  to  be  the  absolute  owner,  and 
the  corporation  has  no  notice  that  the  fact  is  otherwise,  it  may 
safely  issue  a  new  certificate  to  the  assignee  which,  if  taken  in 
good  faith  and  for  a  valuable  consideration,  will  vest  and  perfect 
the  title  in  him.  But  for  the  protection  of  the  riL;hts  of  the  lawful 
owner  of  the  shares  the  corporation  is  bound  to  use  reasonable 
care  in  the  issue  of  certificates;  if  by  the  form  of  the  certificate  or 
otherwise  the  corporation  has  notice  that  the  present  holder  is 
not  the  absolute  owner,  but  holds  the  shares  by  such  a  title  that 
he  may  not  have  authority  to  transfer  them,  the  corporation  is 
not  obliged  without  evidence  of  such  authority,  to  issue  a  cer- 
tificate to  his  assignee ;  and  if  without  making  any  inquiry  it 
does  issue  a  new  certificate,  and  the  rightful  owner  is  injured  by 
its  negligence  and  wrongful  act,  the  corporation  is  liable  to  him 
without  proof  of  fraud  or  collusion.  All  the  authorities  affirm 
such  liability  where  the  corporation  has  notice  that  the  present 
holder  is  a  trustee  and  of  the  name  of  his  cestui  que  trust,  and 
issues  the  new  certificate  without  making  any  inquiry  whether 
his  trust  authorizes  him  to  make  a  transfer.'"  But  the  corporation 
cannot  be  held  liable  for  permitting  a  transfer  in  breach  of  trust 
unless  it  had  actual  or  constructive  notice  of  the  existence  of  the 
trust.*  The  fact  that  shares  are  held  by  a  person  as  executor  is 
notice  to  the  corporation  that  there  is  a  will  on  record,  and  it  is 
bound  to  take  notice  of  its  contents.*  So  the  fact  that  a  certifi- 
cate indicates  upon  its  face  that  the  holder  is  a  trustee  is  sufficient 
to  put  the  corporation  and  transferee  upon  inquiry.'  Persons 
dealing  with  such  trusteee  are  bound  to  take  notice  of  the  char- 


1  Parrott  v.  Bycrs,  40  Cal.  614. 

SLoring  v.  S  ilisburv  Mills  Co.,  125  Mass.  138 ;  Bird  v.  Chicago  &c.  R.  Co.,  137  Mass. 
4.28  ;  Tairt  v.  Presidio  &c.  R  Co.,  84  Cal.  131  ;  Shaw  v.  Spencer,  100  Mass.  382;  Fisher 
Y.  Brown,  104  Mass.  259;  Buhlens  Estate,  75  Pa.  St.  304;  Porter  v.  Bank  of  Rutland, 
19  Vt.  410;  Baj-ard  v.  Farmers  Bank,  52  Pa.  St.  232  "An  nnnuthorized  tr.uisfcr 
may  work  a  serious  wrong  to  the  equitable  owner,  and  if  the  corporation  allows  it  to  be 
made  with  notice  of  the  want  of  authority,  or  if  put  upon  inquiry,  without  proper  in- 
vestigation into  the  authority,  it  becoines  a  partv  to  the  wrong."  Peck  y.  Bank  of 
America,  16  K.  I.  710. 

8 Smith  V.  Nashville  Sec.  R.  Co.,  91  Tenn.  221 ;  Read  v.  Cumberland  T.  &  T.  Co.,  (Tenn. 
1894)  27  S.  W.  Rep.  660;Lowell,  §153. 

*  Stewart  v.    Firemen's  Insurance  Co.,  53  Md.  564. 

sShaw  V.  Spencer,  100  Mass.  382;  London  &  C.  Loan  Co.  v.  Dnggan,  1  Reports  413 
(1S93  App.  Cas.).     Contra,  Brewster  v.  Simc,  42  Cal.  139. 
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acter  of  such  trust  and  to  protect  the  rights  of  the  beneficial 
owner.  ^ 

§187.  Transfers  in  Ignorance  of  Material  Facts.— "In  connection 
tion  with  the  doctrine  of  estoppel  by  conduct,  it  is  important  to 
consider  the  ctTect  of  ignoranceof  nuiterial  tacts.  Upon  general 
principles  it  is  conceived  that  a  person  who  induces  others  to  act 
upon  the  faith  of  an  untrue  representation  innocently  made  by 
himself,  cannot,  as  against  them,  take  advantage  of  his  own 
want  of  information;  as  between  them  and  him  they  ought  not 
to  be  prejudiced  by  the  circumstance  that  he  would  not  have 
made  the  representations  if  he  had  been  better  informed.  But 
except  where  a  person  has  induced  others  to  act  on  his  represen- 
tations, ignorance  of  material  facts  on  his  part  affords  a  suffi- 
cient reason  for  not  holding  him  bound  by  what  in  such  ignor- 
ance he  may  have  said  or  done.  Accordingly,  it  has  been  held 
that  if  a  company,  in  ignorance  of  material  facts,  is  induced  to 
register  an  improper  transfer  of  shares,  it  is  not  precluded  from 
denjang  as  against  the  transferee  his  title  as  a  shareholder,^  al- 
though it  cannot  deny  his  legal  title  as  against  other  persons 
who,  on  the  faith  of  the  company's  register,  or  a  certificate  of  his 
title,  have  bona  £de  bought  the  shares  without  notice  of  the 
impropriety  of  the  transfer  to  himself."* 

§188.  Dividends  Declared  do  not  Pass  by  Transfer  of  Stock.— 
The  transferee  is  entitled  to  all  dividends  declared  after  the  trans- 
fer, but  such  as  were  declared  before  the  transfer  belong  to  the 
transferor.  "Stockholders  are,"  says  Judge  Jenkins*  "as  to 
property  of  the  corporations,  quasi  partners,  holding  per  my  et 
per  tout.  The  savings  of  the  corporation  are  part  of  the  corpor- 
ate property,  held  by  the  same  tenure,  and  until  separated  from 
the  general  mass,  the  interest  of  the  stockholder  therein  passes 
with  a  transfer  of  the  stock,  and  this,  irrespective  of  the  time 
during  which  earnings  have  accrued.  By  the  declaration  of  a 
dividend,  however,  the  earnings,  to  the  extent  declared,  are  sepa- 
rated from  the  general  mass  of  property  and  appropriated  to 
the  then  stockholders,  who  become  creditors  of  the  corporators 
for  the  amount  of  the  dividend.  The  relationship  of  the  stock- 
holder to  the  corporation,  as  to  the  amount  of  the  dividend,  is 
thus  changed  from  one  of  partnership  ownership,  to  that  of  cred- 
itor.   He  thereafter  stands  to  the  corporation  in  a  dual  rela- 

iBndd  V.  Mtinroe,  18  Hun.  316.  The  owner  of  shares  assigned  them  to  D  and  left  the 
certificate  with  the  secretary  of  the  corporation,  and  at  the  time  informed  him  that  he 
expected  to  obtain  a  loan  from  D  upon  the  security  of  the  shares.  The  loan  was  not 
matJe  and  the  secretary  refused  to  return  the  certificate  until  directed  to  do  so  by  D.  The 
plaintiff  recovered  the  value  of  the  shares  from  the  corporation.  Galvin  v.  Mac 
Mining  Co.,  (Mont.  1S94.)  37  Pac.  Kep.  366. 

2Simms  v.   Anglo-Am.  Tel.  Co.  5  Q.  B.  D.  188. 

8L,indIey,  Law  of  Companies  53 ;  Balkis  Consol.  Co.  v.  Tomkinson,  H.  li.  (1893)  1 
R.  179. 

*Wheeler  v.  Northwestern  Sleigh  Co.,  39  Fed.  Rep.  347. 
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tion, — with  respect  to  his  stock,  as  partner  and  part  owner  of 
the  corporate  property,  with  respect  to  the  dividend  as  cred- 
itor upon  a  par  with  other  creditors  of  the  corporation. 
The  severance  of  the  earnings  from  the  general  mass  of  cor- 
porate property,  and  the  promise  to  pay,  arising  from  the 
declarations  of  the  dividend,  works  this  change.  The  earn- 
ings represented  by  the  dividend,  although  the  fruit  of  the 
general  property  of  the  company  are  no  longer  represented  by 
the  stock,  but  become  a  debt  of  the  company  to  the  individual 
who,  at  the  time  of  the  declaration  of  dividend  was  the  owner  of 
the  stock.  That  the  dividend  is  payable  at  a  future  date  can 
work  no  distinction  in  the  right.  The  debt  exists  from  the  time 
of  the  declaration  of  dividend,  although  payment  is  postponed 
for  the  convenience  of  the  company.  The  right  became  fixed  and 
absolute  by  the  declaration.  This  right  could,  of  course,  be 
transferred  with  the  stock  by  special  agreement,  but  not  other- 
wise.   The  dividend  would  not  pass  as  an  incident  of  the  stock.* 

*  *  *  The  dividends  are  earnings  growing  out  of  the  stock, 
but  when  declared  are  immediately  separated  from  it,  and  exist 
independently  of  it.  They  are  happily  likened  *  *  *  to  "fallen 
fruit  which  does  not  pass  with  the  sale  or  gift  of  the  tree." 

§189.  The  Rights  of  a  Purchaser  of  Shares  Transferred  in  Vio- 
lation of  a  Trust.— When  the  legal  title  and  apparent  unrestricted 
power  of  disposition  of  shares  is  vested  in  a  person,  a  purchaser 
from  him  for  a  valuable  consideration  without  knowledge  of  a 
secret  trust  upon  which  the  shares  are  held  is  unaffected  by  the 
trust. 

§  190.  Illustration.— "Winter  v.  Montgomery  Gas  Light  Company.'  — 
On  March  30,  1871,  there  stood  on  the  books  of  the  Montgomery  Gas  Light 
Company,  thirty  shares  of  its  capital  stock  in  the  name  of  "J.  S.  Winter,  trustee 
for  Mary  E.  Winter."  On  that  day  J.  S.  Winter,  trustee,  assigned  the  thirty 
shares  to  J.  Gindrat  Winter,  which  transfer  was  registered  on  the  books  of  the 
company.  On  August  21,  1871,  certificates  for  the  five  shares  in  controversy, 
being  part  of  the  thirty  shares,  were  issued  by  the  company  to  J.  Gindrat  Win- 
ter, who,  on  the  25th  day  of  the  same  month,  delivered  them  to  J.  S.  Winter, 
indorsing  on  each  a  power  of  attorney',  authorizing  him  to  transfer,  set  over, 
and  assign  on  the  books  of  the  companj'  the  shares  to  such  person  or  persons, 
and  for  such  consideration,  as  he  may  elect,  with  full  power  to  appoint  one  or 
more  persons  with  like  power  and  authority  to  make  and  effect  the  transfer  of 
the  shares.  On  /\ugust  26,  1871,  J.  S.  Winter,  by  instrument  in  writing, 
assigned  and  transferred  the  certificates  of  shares,  with  all  dividends,  to  1).  S. 
Schanck  to  secure  the  paj'mcnt  of  three  notes,  amounting  in  the  nggregate  to 
$500,  his  individual  debt,  with  irrevocable  power  of  attorney  to  Schank  to  sur- 
render the  stock  and  have  the  same  issued  to  him  in  his  own  name.  It  appears 
from  the  pleadings  and  evidence  that  the  stock  was  the  statutory  separate 
estate  of  Mrs.   Winter.    It  is  insisted  that  the  transfer  to  J.  Gindrat  Winter  is 

1  Brundage  v.  Brundajije,  60  N.  Y.  54.-t ;  Hill  v.  Newichawanick  Co.,  8  Hun.  459,  affirmed 
71  N.  Y.  593:  Boardman  v.  Railway  Co.,  84  N.  Y.  157.  A  legatee  of  shares  is  not 
entitled  to  a  di-ridend  thereon  declared  before,  but  payable  after  the  death  of  the  testator' 
The  dividend  forms  part  of  the  corpus  of  the  estate  and  passe«  to  the  executor.  DeGen- 
drev.  Kent,  L.  R.  4.  Eq.  283. 

a  89  Ala.  544,  (1890)  per  Clopton  J. 
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void,  for  the  reason  that  under  the  statiites  then  in  force  no  valid  sale  or  con- 
veyance of  the  separate  estate  of  a  married  woman  could  be  made  other  than 
by  an  instrument  in  writing,  executed  by  her  husband  and  herself  jointly, 
attested  b^'  two  witne^-ses,  or  acknowledged  as  provided  by  law.  It  will  be 
admitted  that  J.  S.  Winter,  holding  the  stock  as  trustee  for  his  wife,  and  as  her 
statutory  separate  estate,  had  no  right  or  authority  to  sell  and  transfer  or  to 
pledge  it  for  his  individual  debt;  also  that  J.  Gindrat  Winter  having  notice  of 
the  trust,  both  of  them  are  responsible  to  the  cestui  que  trust  for  the  unauthor- 
ized use  and  disposition  of  the  stock.  The  insistence  of  counsel  would  be 
sustained  it  the  question  involved  only  the  validity  of  the  transfer  to  J.  Gindrat 
Winter  or  his  transferee  with  notice.  But  the  question  presented  by  the 
record  reaches  beyond  this,  and  is,  when  a  cerficate  of  the  stock  is  accompanied 
by  a  power  of  attorney  endorsed  thereon,  by  the  person  in  w^hose  name  it  is 
issued,  authorizing  the  attorr.tv  to  transfer  it  to  any  person,  and  for  such  con- 
sideration as  he  may  elect,  will  the  title  of  a  purchaser  for  value,  without 
notice  of  any  intervening  equity,  be  protected?  The  general  rule  is  that  when 
the  legal  title  and  apparent  unlimited  power  of  disposition  is  vested  in  a  person, 
the  rights  of  a  purchaser  from  him,  for  a  valuable  consideration,  without 
notice  of  a  secret  trust  upon  which  the  property  is  held,  are  unaffected.  The  pur- 
chaser, in  such  case,  acquires  an  equity  equal  in  dignity  to  the  outstanding 
equity  of  which  he  has  no  notice.  This  principle  is  applicable  to  the  sale  and 
transfer  of  certificates  ot  stock.  It  has  accordingly  been  held  that  a  power  of 
attorney  on  a  certificate  of  stock,  authorizing  it  transfer  to  any  person,  renders 
the  stock  transierable  by  delivery,  and  if  the  holder  of  such  certificate  is  shown 
to  be  a  purchaser  for  value,  without  notice  of  an  outstanding  equity  from  the 
person  to  whom  it  was  issued,  or  his  transferee,  his  title  as  such  owner  cannot 
be  impeached.  This  principle,  so  far  as  we  have  discovered,  is  uniformly  sus- 
tained by  the  authorities. ' 

The  rule  is  that  as  between  two  equities  merely  the  prior  equity  will  prevail; 
hence  in  order  to  give  the  purchaser  precedence,  unless  under  exceptional  circum- 
stances, the  legal  estate  must  be  annexed  to  his  equity.  It  is  contended  that 
the  purchaser  of  a  certificate  of  stock  obtains  the  legal  title  only  by  a  registry 
of  the  transfer  on  the  corporate  books,  and  that  the  transfer  to  Schanck  not 
having  been  registered,  the  equity  of  Mrs.  Winter  is  stiperior.  By  an  examina- 
tion of  the  cases  in  which  it  has  been  expressed  that  a  transfer  on  the  books  of 
the  corporation  is  essential  to  pass  the  legal  title,  it  will  be  seen  that  theexpress- 
ion  was  used  in  reference  to  the  construction  and  purpose  of  the  statute,  making 
the  stock  of  the  corporation  transferable  on  the  books,  and  to  protection 
against  creditors  and  subsequent  purchasers.  In  Bank  v.  Hartwell,''  we  said 
that  to  this  end,  and  for  this  purpose,  the  transfer  must  be  made  in  the  mode 
prescribed  bj'  the  statute;  and  while  a  transfer  on  the  books  is  essential  to  pass 
the  legal  title,  and  operate  as  notice,  a  purchaser  of  the  stock,  though  no  regis- 
try is  made  on  the  books,  may  acquire  such  right  thereto  as  a  court  of  equity 
will  enforce  and  compel  its  transfer  on  the  books.  And  in  Campbell  v.  Iron  Co.,  • 
speaking  of  the  transfer  of  a  certificate  of  stock  without  registration  on  the 
books,  it  is  said  :  '  If  in  proper  form,  and  otherwise  unobjectionable,  such  a  con- 
veyance is  good  and  valid  between  the  parties,  although  it  may  be  void  as 
against  bona  £cle  creditors,  or  subsequent  purchasers  without  notice,  and 
although  as  against  the  corporation  itself  it  may  convey  an  equitable  title,  con- 
ferring no  right  to  vote,  draw  dividends,  or  other  like  incidents  of  ownership."  * 
What  title  passes,  as  between  the  parties,  is  a  different  question.  The  registry 
on  the  books  of  the  company  of  J.  Gindrat  Winter,  as  the  owner,  and  the  issueof 
new  certificates  in  his  name,  vested  the  legal  title  in  him,  and  clothed  him  with 
all  the  inc^icia  of  ownership  and  the  apparent  right  of  disposition.  As  betw^een 
him  and  Schanck,  his  transfer  pfissed  to  the  latter  the  title  he  possessed,  and 
armed  the  latter  with  power  to  cf)mpel  a  transfer  on  the  corporate  books,  and 
his  representative  demanded,   October  5,   1886,   the  transfer  to  be  registered. 

1  Turnpike  Co.  v.  Ferree,  17  N.  J.  Eq.  117;  Nuttinpr  v.  Thomason,  46  Ga.  34;  Brewster 
T.  Sime,  42  Cal.  139  ;  Weaver  v.  Harden,  49  N.  Y.  286 ;  Bank  v.  Wayman,  6  GilL  336. 
»84  Ala.  379,  4  S.  Rep.  156. 
•  83  Ala.  351,  3  S.  Rep. 
*Bank  ,v.  Pinckard,  87  Ala.  577,  6  S.  Rep.  364. 
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Whether,  in  such  case,  the  title  of  Schanck  will  be  upheld   against  intervening 
equities  arose  and  was  expressly  decided  in  Dodds  v.  Hills,'  in  which  caseSmith, 
at  the  time  he  took  the  transfer,  had  no  notice  that  Hills  held  the  stock  in  trust, 
but  received  notice  before  he  sent  it  for  registration.     In  is  said  ;  '  Although  it  is 
true  that,  as  between  him  and  the  coinpa;iy.  Smith  did  not   become  the  owner 
until  after  registration,  nothing  but  his  own  act  was  necessary  to  make  him  com- 
plete owner  ot  the  shares.     His  i)osition  was  like  that  of  a  person  to  whom  an 
estate  is  conveyed,  to  become  legally  vested  on  the  ix-rformance  of  some  condi- 
tion such  as  the  making  of  a  demand,  or  the  like;  and  in  such  a  case  notice  of  a 
trust  would  not  prevent  the  subsequent  perlormanee  or  effect  of  this  condition." 
And  in   Cook,'  the  author,  after  alluding  to  the  rule  in  England,  remarks:   'In 
this  country  a  different  rule  prevails,  and  it  is  accepted  and  assumed  as  element- 
ary that  a  bona  Ude  purchaser  for  value,  of  stock,  belonging  to  a  trust-estate, 
and   sold   in  breach  of  trust,  is  nevertheless  protected  in  the  purchase,  although 
he  has  not  registered  the  trans  er  on  the  corporate  books.'    The  case  of  Land 
Co.   V.Dennis,'  does  not  militate  against  this  view.    In  that  case,  on  the  princi- 
ple that  a  certificate  of  stock,  endorsed  in  blank  by  the  person  to  whom  it  was 
issued,  is  not  a  negotiable  instrument,  which  maj'  be  regarded  as  well  settled,  it 
was  held  that,  such  certificate  having  been  lost  or  stolen  from  theowner  without 
fault  on  his  part,  his  right  to  it  is  superior  to  that  of  any  other  person  who  may 
acquire  it  by  purchase  for  value  from  any  other  holder.    It  will  be  observed  that 
the  finder  or  thief  had  no  apparent  right  or  claim  ;  no  color  of  title.    The  blank 
in  tbc  power  of  attorney  was  not  filled  in.     The  transferrer  was  not  possessed  of 
the  legal  title,   or  any  indicia  of  ownership,  or  the  apparent  power  of  disposi- 
tion.    Schanck  derived  title  to  himself  directly  from  the  last  registered   stock- 
holder.   The  cases  are  not  parallel.    By  J.    S.  Winter's  transfer  to  J.  Gindart 
Winter,  causing  it  to  be  registered,  and  bj- the  issue  of  new  certificates  in   his 
name  by  the  company,  the  transferer  to  Schanck  was  vested  with  the  legal  title 
regular  on  its  face,  without  any  indications  to  awaken  suspicion.    He  acquired 
the  title  which  his  transferrer  had,  but  no  better,  except  that  it  was  discharged 
from  the  trust, — a  legal  title  sufficient  to  his  protection  against  prior  latent 
equities.    In  Mills  v.  Townscnd,*  it  is  said  that  while  a  transfer  of  shares  by  an 
assignment  of   the  certificates  can  be  effective  on h' between  the  parties  to  the 
assignment,  it  has  been  held,  in  accordance  with  the  usages  of  trade,  that  the 
indorsement  of  the  certificates  invests  the  assignee  with  the  legal  title  to  the 
interest  so  assigned  as  against  all  persons  except  the  corporation.    It  was  ruled 
that  a  bona  fide  purchaser,  through  mesne  conveyances,  starting  from  a  trustee 
who  sells  the  stock  in  breach  of  a  trust,  is  protected.    While  certificates  of  stock 
are  not  negotiable  instruments,  w^hen  endorsed  in  blank,  they  are  nevertheless 
intended  to  pass  from  hand  in  hand  by  delivery.    The  purchaser  looks  to  the 
genuineness  of  the  certificates,  and,  the  indicia  of  ownership  appearing  on  their 
face,  he  is  without  means  to  ascertain  the  rights  of  his  vendor.    If  the  purchaser 
were  required  to  look  beyond  the  last  registry  on  the  books  of  the  corporation 
to  ascertam   whether  there  are  any  equities,  or  whether  the  stock  was  held  in 
trust,  facilityin  disposing  of  them  would  be  greatly  obstructed,  if  not  destroyed. 
Hence  a  purchaser  for  value  from  the  party  who  is  the  Inst-registercd  stock- 
holder, and  to  whom  new  certificates  have  been  issued   with'nit  notice,   is  not 
affected   by  the  rights  of   holders  back  of  the  registry-. ^     There  is  no  pretense 
that  Schanck  had  any  notice  of  Mrs.  Winter's  equity,   and   in  the  instrument 
assigning  the  certificates  to   him,  J.  S.  Winter  covenants  and  agrees  that  he  is 
the  lawful  owner  and  holder  of  the  stock,  and  has  just  right   and   authoritv  to 
sell  and  dispose  of  the  same.    The  company  is  estopped  to  deny  Schanck's  right 
and  title,  and  to  his  equity  a  leg.al  title  was  annexed  sufficient  to  give  him  prece- 
dence over  the  equity  of  Mrs.  Winter,  of  which  he  had  no  notice,  and  which  was 
back  of  the  registrj-  to  J.  Gindrat  Winter.* 

»2Hem.  &  M.  424. 
astocks  I,  §325. 
8  85  Ala.  565,  5  S.  Rep.  317. 
*109  Mass.  115. 

•  Cook,  J§  369,  443. 

•  Mandlebantn  v.  Mining  Co.,  4  Mich.  465, 
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§  191.  EfTeot  of  Transfer  Upon  Rig-hts  and  Liabilities  of  Parties.— 
Upon  a  sale  and  transfer  of  shares  the  transferee  becomes  en- 
titled as  against  the  transferor  to  all  subsequent  dividends,  and 
undertakes  to  jiav  all  subsequent  calls.'  The  transferee  cannot 
defend  an  action  to  recover  calls  by  asserting  that  the  original 
subscription  was  induced  by  fraud.'  It  is  the  duty  of  the  trans- 
feree to  have  the  transfer  made  on  the  books  of  the  corporation, 
and  if  he  neglects  to  do  so  the  transferor  may  by  bill  in  equity 
compel  him  to  do  whatever  is  necessary  to  relieve  the  transferor 
from  any  further  liability  to  the  corporation  and  its  creditors.* 
The  transferor  retains  the  right  to  all  the  dividends  declared  be- 
fore the  sale,  and  the  transferee  is  entitled  to  all  declared  there- 
after unless  the  contrary  be  expressly  agreed  upon  by  the  parties, 
and  "this  is  the  rule  v\.hetlier  the  dividend  be  payable  before  or 
after  the  sale,  and  whether  the  sale  be  private,  or  at  the  stock  ex- 
change, or  in  the  open  market."  *  The  rights  and  liabilities  of  the 
parties  as  between  themselves  may  of  course  be  determined  by 
their  contract.* 

§192.  Diligence  of  Transferer.— Under  a  statute  which  required 
that  the  transfer  should  be  noted  on  the  books  of  the  company 
within  sixty  days  after  assignment  it  was  held  that  an  assign- 
ment was  good  as  against  an  attaching  creditor  of  the  assignor 
where  the  assignee  had  used  due  diligence  in  demanding  a  trans- 
fer, but  the  company  had  refused  or  neglected  to  make  the  trans- 
fer.« 

§  193.  Surrender  of  Certificate— A  corporation  should  not  per- 
mit a  transfer  or  issue  a  new  certificate  until  the  old  certificate  is 
surrendered,  as  both  the  corporation  and  the  transferee  would  be 
charged  with  notice  of  the  equities  of  the  holder  of  the  outstand- 
ing certificate.  If  the  corporation  should  issue  a  new  certificate 
it  would  become  liable  upon  both  the  outstanding  certificates  to 
innocent  purchasers  for  value.'    The  purchaser  of  a  certificate  re- 

iSupply  Ditch  Co.  v.  Elliott,  10  Colo.  327,  s.  c.  3  Am.  St.  Rep.  586  and  note;  Libby  v. 
Tobey,  (Me.)  19  Atl.  Rep.  904;  Lippitt  v.  Am.  Wood  Paper  Co..  1.5  R.  I.  114,  §  188. 

3Berryville  L.  &  Imp.  Co.  v.  Lewis,  (Va.  1894.)  19  S.  E.  Rep.  781. 

SKcllogg   V.   Stockwell,  75  111.  68. 

*Mora\vetz  I,  §  177;  Beach  §6,  19;  Currie  v.  White,  45  N.  Y.  822;  Hill  v  Newicha^ 
■wanick  Co.,  71  N.  Y.  593  ;  Hyatt  v.  Allen,  56  N.  Y.  553  ;  Boardman  v.  Lake  Shore  R.  Co., 
84  N.  Y.  157;  Wheeler  V.  Northwestern  Sleigh  Co.,  39  Fed.  Rep.  347;  see  Burroughs 
▼.  N.  Car  Co.,  67  N.  C.  376. 

BManning  v.  Quicksilver  Mining  Co.,  24  Hun.  360.    See  §  161,  Discharge  by  Transfer. 

6  First  Nat.  Bank  v.  Dickson,  (Colo.  App.  1894.)  36  Pac.  Rep.  618;  Weber  v.  Bullock, 
8upr.  1894)  35  Pac.  Rep.  183. 

Under  the  statutes  of  Washington  a  purchaser  at  an  execution  sale  of  shares  which 
have  been  pledged,  acquires  no  title  as  against  the  pledgee,  although  the  transfer  has  not 
been  recorded.  Port  Townsenn  (ias  &c.  Co.  v.  Nat.  Bank  6  Wash.  597.  See 
Boyd  V.  Worsted  Mills.  149  Pa.  St.  363. 

It  is  the  duty  of  the  officers  of  the  corporation  to  make  the  actual  transfernpon  pres- 
entation of  the  certificate.     Green  Mountain  &  S.  L.  Co.  v.  Bulla,  45  Ind    1. 

7 Bank  V.  Lanier,  11  Wall.  369;  Bridgeport  Bank  v.  New  York  &c.  R.  Co.,  30  Conn. 
231;  Guilford  v.  Western  Tel.  Co..  43  Minn.  434;  Holbrook  v.  N.J-  Zinc  Co.,  57  N.  Y.  616. 

"Any  act  suffered  by  the  corporation  that  invested  a  third  party  with  the  ownership  of 
the  shares,  without  due  protection  and  surrender  of  the  certificate,  rendered  it  liable  to 
the  ow^ner;  and  it  was  its  duty  to  resist  any  tr.-msfer  in  the  books  without  such  produc- 
tion and  surrender."  Cushman  v.  Thaj-er,  76  N.  Y.  365.  But  see  Guilford  v.  Western 
tr.Tel.  Co.,  (Minn.  1894)  61  N.  W.  Rep.  324. 
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citin/T  that  it  is  "transferable  onh'  on  the  books  of  the  com  pan}-, 
on  the  endorsement  and  surrender  of  this  certificate,"  has  a  rio-ht 
to  rely  upon  the  certificate  securing  to  him  the  shares  which  it 
represents,  and  he  will  be  fully  protected.  Until  the  outstanding 
certificate  is  surrendered  the  corporation  can  not  be  compelled  to 
issue  a  new  certificate.' 

§194.  Evidence  of  Transferee's  Right.— The  officers  of  the  com- 
pany are  the  custodians  of  its  stock  books,  and  it  is  their  duty  to 
see  that  all  transfers  of  shares  are  properl}'  made,  either  by" the 
stockholders  themselves  or  persons  having  authority  from  them. 
If  upon  the  presentation  of  a  certificate  for  transfer,  they  are  at 
all  doubtful  of  the  identity  of  the  party  offering  it  with  its'owner, 
or  if  not  satisfied  of  the  genuineness  of  a  power  of  attornev  pro- 
duced, they  can  require  the  identity  of  the  party  in  the  one  case 
and  the  genuhieness  of  the  document  in  the  other  to  be  satis- 
factori]}^  established  before  allowing  the  transfer  to  be  made." 

§  195.  Indorsement  of  Certificate— EfTect  of— The  execution  of  an 
assignment  in  blank  wath  power  of  transfer,  upon  the  back  of  a 
certificate  of  stock,  is  a  warranty  of  tlie  genuineness  of  the  paper, 
which  may  be  enforced  by  any  bona  Me  purchaser  of  the  certifi- 
cate who  fills  up  the  assignment  with  his  name.'  But  it  is  not  a 
warranty  that  the  certificate  represents  valid  shares.* 

§  196.  Rights  of  Bona  Fide  Purchasers  of  Stock  Certificates.- The 
possession  of  a  certificate  confers  an  apparent  right  to  the  owner- 
ship of  the  shares,  and  where  a  pledgee  wronglully  transfers  a 
certificate  indorsed  with  an  assignment  and  power  of  attornej-in 
blank,  to  a  bona  jfide  purchaser  without  notice,  the  title  of  such 
purchaser  is  superior  to  that  of  the  former  owner.  "The  holder 
of  such  a  certificate  and  power  possesses  all  the  external  indicia 
of  title  to  the  stock,  and  the  apparently  unlimited  powder  of  dis- 
position over  it.  He  does  not  appear  to  have,  as  is  said  in  some 
of  the  authorities  cited  concerning  the  assignees  of  choses  in 
action,  a  mere  equitable  interest  which  is  said  to  be  notice  to  all 
persons  dealing  with  him  that  they  take  subject  to  all  equities, 
latent  or  otherwise,  ol  third  parties;  but  apparentlv  the  legal 
title  and  the  means  of  transferring  such  title  in  the  most  effectual 
manner."  The  rightful  owneris  estopped  from  making  any  claim 
against  the  innocent  purchaser.* 

ijoslyn  V.  St.  Paul  Distilling  Co.,  +4.  Minn.  183;  Lund  v.  Wheaton  Roller  Mill  Co., 
50  Minn.  36.  52  N.  W.  Rep.  268,  but  see  Guilford  v.  Western  Union  Tel.  Co..  (Minn.  1894) 
61  N.  W.  Rop.  324. 

2  Chief  Justice  Waite  in  Telegraph  Co.  v.  Davenport,  97  U.S.  369:  Thompson  v.  Stanley 
25  N.  Y.  S.  890;   Peck  V.  Bank  of  America,  16  R.  I.  710. 

3 Matthews  v.  Mass.  Nat.  Ba   k,  1  Holmes  396. 

♦  Peoples  Bank  v.  Knrtz,  99  Penn.  St.  ::4.4. 

8  McNeil  V.  Tenth  National  Bank,  4.6  N.  Y  325;  Williams  v.  Fletcher,  129  Ul.  356; 
Winter  v.  Montgomery  Gas  Light  Co,  89  .41a.  544;  Brewster  v.  Sime.  42  Cal.  139; 
Weaver  V.  Bordan,  49  N.  Y.  286;  Contra,  Tavler  v.  Great  Indian  Peninsula  R.  Co.,  4 
De  Gex  &  J.,  559. 
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§197.  Illustration.— Merchants  Bank  v.  Livingston.^ — The  action 
was  brought  to  foreclose  a  pledge  of  certain  shares  of  stock. 

Some  time  prior  to  January,  1875,  the  defendant,  Livingston,  being  the  owner 
of  100  shares  of  such  stock,  delivered  the  certificate  thereof  to  the  defendant, 
Barrett,  to  secure  a  loan  from  him  of  about  $3,000.  In  January,  1875,  Barrett 
took  the  certificate  of  stock  to  one  Watson,  the  resident  manager  of  the  plain- 
tiff, in  the  city  of  New  York,  and  told  him  tbat  he  wanted  to  get  a  loan  of 
$8,000  from  the  plaintiff,  upon  the  stock  represented  by  the  certificate,  for  one 
of  his  clients,  who  did  not  wish  to  sell  the  stock,  but  would  rather  hold  it.  The 
certificate  was  then  in  the  name  of  Livingston,  but  there  was  no  indorsement 
upon  it,  nor  power  of  attorney  attached  to  it.  Watson  informed  Barrett  that 
if  he  would  bring  a  proper  power  of  attorney  attached  to  the  certificate,  he 
would  make  the  loan.  Thereafter  Barrett,  by  representing  that  he  ought  to 
have  the  instrument  to  secure  his  loan  of  the  $3,000,  procured  Livingston  to 
sign  a  printed  blank  transfer  and  irrevocable  power  of  attorney  to  make  a 
tran  sfer  of  such  certificate.  Barrett  then  again  took  the  certificate  of  stock 
and  the  power  of  attorney  signed  by  Livingston,  filled  up,  except  the  name  of 
the  transferee  and  aitorney,  to  Watson,  and  delivered  them  to  him,  and  received 
a  check  for  $8,000,  payable  to  his  order,  on  which  he  drew  the  money.  He  sub- 
sequently, in  the  same  way,  borrowed,  upon  the  security  of  the  stock,  as  he  rep- 
resented for  his  client,  $1,000  more.  He  afterwards  absconded,  and  never  paid 
any  of  the  money  to  Livingston ;  and  he  was  not  authorized  by  Livingston  to 
borrow  it  or  pledge  the  stock.  It  has  thus  far  been  decided  in  this  case  that  the 
plaintiff  is  entitled  to  the  stock  for  the  security  of  the  loan  made  by  it,  and  the 
decisions  have  been  based  upon  the  authority  of  McNeil  v.  Bank,*  and  other 
similar  cases. 

It  was  held  in  those  cases  that  a  blank  transfer  of  a  certificate  of  stock,  with 
irrevocable  power  of  attorney  to  transfer,  signed  by  the  person  who  appears  by 
the  certificate  to  be  the  owner,  like  that  used  in  this  case,  confers  upon  the  hol- 
der of  this  certificate  and  power  of  attorney  the  apparent  legal  and  equitable 
title  to  the  stock,  and  that  a  bona  £de  purchaser  of  such  stock  from  such  holder 
can  hold  the  stock  against  the  real  owner,  who  is  estopped  from  asserting  his 
title.  The  principles  upon  which  those  cases  rest  are  fully  set  forth  in  the  case 
of  McNeil  V.  Bank,  and  need  no  further  elucidation  here.  In  such  cases  the 
apparent  owner,  in  his  dealings  with  persons,  relying  in  good  faith  upon  the 
appearances,  is  the  real  ow^ner,  and  may  sell  or  pledge  the  stock  and  deal  with 
it  in  all  respects  just  as  the  real  ow^ner  could.  But  in  that  case  and  the  other 
similar  cases  the  holder  claimed  to  be  just  what  the  appearance  indicated — the 
real  owner — and  to  deal  with  the  stock  as  such. 

But  this  case  is  distinguishable  from  those.  Barrett  did  not  claim  to  be  the 
owner  of  the  stock.  He  represented  that  it  i  elonged  to  his  client,  and  by  that 
must  have  been  understood  to  mean  Livingston,  w^hose  name  appeared  in  the 
certificate  as  the  owner  of  the  stock;  and  he  represented  that  he  w^anted  a  loan 
for  his  client.  He  had  no  authority,  in  fact,  to  make  the  loan  for  him,  and  he 
had  nothing  to  show  that  he  had  such  authority.  He  was  clothed  with  no 
apparent  authority  to  make  such  loan.  The  power  of  attorney  gave  no  such 
apparent  authority.  There  was  nothing  in  that  showing  any  connection  w^ith  a 
loan,  and  that  adffed  nothing  to  his  apparent  authority.  All  the  plaintiff  had 
then,  when  it  made  the  loan,  was  the  naked  assertion  of  Barrett  that  hewasact- 
ingfor  Livingston;  and  up.m  that  assertion  it  relied  at  its  own  risk.  Itcould  not 
hold  Livingston  for  the  loan ;  and  this  being  so,  what  right  had  it  to  take  and 
hold  Livingston's  stock?  Knowing  that  the  stock  did  not  belong  to  Barrett,  it 
could  not  take  it  as  security  for  a  loan  to  him.  It,  at  most,  had  information 
that  Barrett  could  only  pledge  the  stock  for  a  loan  to  Livingston;  and  if  he  was 
not  authorized  to  make  the  loan,  he  was  not  authorized  to  make  the  pledge.  At 
the  verymost,  the  appearances  indicated  that  Barrett  was  authorized  to  pledge 
the  stock  for  an  authorized  loan,  but  not  for  a  loan  which  he  was  not  author- 
ized to  make. 

174  N.  Y.  223  (1878)  per  Earl  J. 

346  N.  Y.  325. 
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In  stich  a  case,  the  doctrine  of  estoppel  docs  not  apply.  Livingston  did  not 
hold  Barrett  out  as  authorized  to  borrow  money  for  him ;  and  hence  he  is  not 
estoj)ped  from  denying  such  authority.  He  did  not  hold  him  out  as  authorized 
to  i)lcd;j:c  his  stock  for  such  a  loan  ;  and  hence  he  is  not  estopped  from  disputing 
the  pledge. 

If  Barrett  had  gone  to  the  plaintiff  with  the  certificate  and  power  of  attorney, 
claiming  to  own  the  stock,  he  could  have  pledged  it  for  a  loan  to  himself  or  any 
other  person.  If  he  had  been  authorized  by  Livingston  to  borrow  the  money, 
he  could  probably  have  pledged  the  stock  in  his  possession  to  secure  it.  And  he 
could  have  taken  the  certificate  and  power  of  attorney  and  gone  into  the  mar- 
ket, claiming  to  act  as  the  agent  of  the  plaintiff  and  have  sold  the  stock  and 
given  a  good  title.  The  possession  of  the  certificate  and  full  power  of  attorney 
would  have  given  him  the  apparent  authority  to  sell.  But  a  power  to  sell  is  not 
a.  power  to  pledge  to  secure  money  borrowed.  An  agent  to  sell  is  not  agent 
to  pledge. 1 

It  may  be  that  Barrett  transferred  to  the  plaintiff  all  the  interest  he  had  in  the 
stock  as  pledgee  of  Livingston;  and  whatever  that  was  may  be  protected  upon 
another  trial. 

§  1  98.  Transfer  on  Forged  Power  of  Attorney.— If  the  corpora- 
tion transfers  the  shares  of  one  of  its  members  on  its  books  in 
recognition  of  a  forged  power  of  attorncA-  indorsed  upon  the  cer- 
tificate, it  incurs  an  alternative  liability,  either  (a)  to  the  original 
shareholder  who  is  free  from  fault,  for  a  conversion  of  his  shares,' 
or  (b)  to  a  bona  £de  sub-transferee  of  the  shares  who  has  pur- 
chased them  on  the  faith  of  the  new  certificate  which  the  corpor- 
ation has  been  induced  to  issue  in  consequence  of  the  forgery.* 
There  is  no  liability  to  the  first  transleree  of  the  certificate.*  But 
the  corporation  may  maintain  an  action  against  him  on  his  war- 
ranty of  the  genuineness  of  the  power  of  attorney.^ 

§199.  Rights  of  Attaching  Creditors  as  Against  Assignee. — The 
law  can  not  be  considered  as  settled  as  to  whether  an  unreg- 
istered sale  and  transfer  of  stock  which  either  b\-  statute  or 
charter  is  declared  to  be  transferable  only  on  the  books  of  the  cor- 
poration, is  efibctual  to  pass  the  property  as  against  a  subsequent 
attaching  creditor  of  the  vendor.  The  decisions  are  contradic- 
tory. It  would  seem  that  the  attaching  creditor  could  acquire 
no  greater  interest  in  the  shares  than  his  debtor  had  at  the  time 
of  the  attachment.  If  he  has  transferred  the  entire  lieneficial  in- 
terest the  attaching  creditor  could  thus  acquire  but  the  bare  legal 
title.  Such  a  creditor  does  not  occupy  the  position  of  a  bona  £de 
purchaser  for  value,  and  the  better  rule  seems  to  be  that  the 
rights  of  the  attaching  creditor  are  subject  to  those  of  the  equi- 

1  Henry  v.  Marvin,  3  E.  D.  Smith,  71 ;   Honito  v.  Mosquera,  2  Bosw.  401. 

aSewall  v.  Boston  W.  P.  Co.,  4-  .Mien  277  ;  Davis  v.  Bank  of  Enpland,  2  Bing.  393. 

SUnderthe  Eiwjiish  decisions  such  a  trarsfcree  becomes  a  member  of  the  corporation. 
In  re  Bahia  &c.  R.  Co.,  L.  R.  3  Q.  B.  584. :  Freeman  v.  Cooke,  2  Exch.  654;  Pickard  v. 
Sears,  6  Ad.  &  El.  4.69.  But  bv  the  .\merican  decisions  he  is  simplv  entitled  to  indemnity. 
Kisterbock's  Appeal,  127  Pa.  St.  601 ;  Keller  v.  Eureka  &c.  Co.,  43  Mo.  84. 

*Simm  V.  Anglo  Amer.  Tel.  Co.,  5  Q.  B.  Div.  188. 

6 Boston  iScc.  Co.  v.  Richardson.  135  Mass.  4-73.  The  subject  of  the  transfer  of  shares 
on  forged  powers  of  atturnev  is  el.nboratelv  discussed  bv  Judge  Thompson  in  26  Am.  L. 
Rev.  56.     See  also  Balkis  Consol.  Co.  v.  Tomv)kinso-,  H."L.  (1893)  1  R.  179. 
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table  owner.^  But  the  lien  acquired  by  attachment  is  not  divested 
bv  a  sale  of  the  outstanding  certificate  subsequent  to  the  attach- 
ment even  to  a  bona  £de  holder  for  value.'' 

§  200.  The  Lien  of  the  Corporation  Upon  Shares.— A  corporation 
has  no  lien  upon  the  shares  of  its  members  for  debts  due  it  unless 
it  is  created  or  authorized  by  the  charter  or  statute/  or  by  agree- 
ment of  the  parties.*  The  lien  may  be  created  by  a  by-law  adopt- 
ed bv  a  majority  of  the  shareholders.^  Where  a  lien  is  created  by 
the  charter  or  by  a  general  law,  all  persons  purchasing  shares  are 
bound  bv  it,  but  if  it  is  created  by  a  by-law  it  does  not  bind  a 
purchaser  without  notice.®  When  the  law  gives  to  a  corporation 
a  lien  on  the  shares  for  any  debt  due  the  bank  from  the  owner,  it 
has  a  vested  right  in  the  shares  which  cannot  be  divested  by  a 
subsequent  assignment  thereof  by  the  shareholder.'  The  char- 
acter and  extent  of  the  lien  is  determined  by  the  terms  of  the  pro- 
vision creating  it.  When  the  statute  gives  the  corporation  a  lieu 
upon  the  stock  at  all  times  "for  all  the  debts  due  from  them  to 
such  corporation,"  the  lien  attaches  for  debts  incurred  before  the 
acquisition  of  the  stock.*  The  word  "  debt "  includes  the  liability 
on  a  note  not  due,*  and  "indebted  "includes the  collateral  liabilit}^ 
of  a  e-urety.^°  But  such  provisions  do  not  prevent  an  assignment 
of  the  equitable  interest  in  the  shares,  subject  to  the  rights  of  the 
corporation."  The  corporation  may  waive  its  lien  by  allowing  a 
transfer  on  its  books." 

§  201.  Remedy  for  a  "Wrong-ful  Befusal  to  Transfer.— When  the  cor- 
poration wrongfully  refuses  to  permit  the  registry  on  its  books 
of  a  transfer  of  shares,  the  party  entitled  to  the  transfer  may 
either  bring  an  action  for  damages  or  a  bill  in  equity  to  compel 
the  transfer,  and  in  some  jurisdictions  he  will  be  entitled  to  a 
mandamus. 

iLtind  V  "Wheaton  Roller  Mill  Co  ,  50  Minn.  36;  Baldwin  v.  Canfield,  26  Minn.  43; 
Joslyn  V.  St.  Paul  Distilling  Co.,  44  Minn.  183;  Broadway  v.  McElratli,  13  N.  J.  Eq.  24; 
Robinson  v.  Nat.  Bank,  95  N.  Y.  037;  Morawetz  I,  §  196;  Contra,  Fisher  v.,  Essex 
Bank,  5  Gray,  373;  Central  Nat.  Bank  v.  Williston,  138  Mass.  244;  Peoples  Bank  v. 
Gridley,  91  111.  457. 

2Shenandoah  V.  R.  Co.  v.  Griffith,  76  Va.  913. 

8 Case  V.  Bank,  100  U.  S.  446;  M<;rchants  Bank  v.  Shouse,  102  Pa.  St.  488;  Driscoll  v. 
"West  Bradley  Mfg.  Co.,  59  N.  Y.  96;   Wiiliams  v.  Lowe.  4  Neb.  382. 

*Vansanf1s  v.  Middlesex  County  Bank,  26  Conn.  144.  When  no  restriction  is  placed 
bylaw  on  the  transfer  of  corporate  stock,  a  purchaser  of  such  stock  is  not  affected 
by  any  cont-actual  restrictions  on  the  power  of  transfi  r  of  which  he  had  no  ncjtice. 
Brinkerhoff  Ferris  T.  &  S.  Co.  v.  Home  Lumber  Co  ,  118  Mo.  447. 

sLockwood  V.  Mechanics  Nat.  Bank,  9  R.  I.  308;  Morawetz  I,  §201. 

SDriscoll  V.  West  Brarjicy  &c.  Co.,  59  N.  Y.  96;  California  Bank  v.  Grangers  Bank,  63 
Gal  359;  Bishop  v.  Globe  Co.,  135  Mass.  132;  Bank  of  Atchison  y.  Durfee,  118  Mo. 431; 
Brinkerhoff  &c.  Co.  v.  Home  Lumber  Co.,  118  Mo.  447. 

7  Mohawk  Nat.  Bank  v.  Schnectady  Bank  28  N.  Y.  S.  1100,  78  Hun.  90. 

SSchmidt  v.  Hennepin  County  Barrel  Co.,  35  Minn.  511. 

•  Grant  v.  Mechanics  Bank,  15  Serg.  &  R.  140. 

lost.  Louis  P.  Ins.  Co.  v.  Goodfellow,  9  Mo.  149;  Leggett  v.  Bank,  24  N.  Y.  283. 

11  Nat.  Bank  v.  Watsontown  Bank,  105  U.S.  217;  Moore  v.  Bank  of  Commerce.  62  Mo. 
877. 

12  Hill  V.  Pine  River  Bank.  45  N.  H.  300. 
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§  202.  An  Action  for  Damages.— The  usual  remedy  is  an  action 
for  damages  and  when  new  shares  can  be  purchased  in  the  mar- 
ket it  is  reasonably  adequate.  There  is  some  conflict  among  the 
authorities  as  to  the  proper  measure  of  damages  in  case  of  a  con- 
version of  shares  by  a  refusal  to  permit  a  transfer  to  be  registered. 
One  class  of  cases  holds  that  the  measure  of  damages  is  the  mar- 
ket value  of  the  shares  at  the  time  of  the  conversion,^  in  accord- 
ance with  the  general  rule  for  the  measure  of  damages  for  the 
conversion  of  personal  property.  "In  the  absence  of  special  circum- 
stances in  an  action  for  conversion  of  personal  property  as  well 
as  one  for  failure  to  del  ver  it  in  performance  of  a  contract  where 
consideration  has  been  received,  the  value  of  the  property  at  the 
time  of  such  conversion  or  default,  with  interest,  is  the  measure 
of  compensation."^  A  few  cases  hold  that  the  measure  of  dam- 
ages is  the  value  of  the  shares  on  the  da}-  of  the  trial,'"  while  a 
third  class  holds  that  it  is  the  highest  market  price  reached  by 
the  shares  between  the  time  of  the  refusal  to  permit  the  transfer 
and  the  day  of  the  trial.  * 

§203.  A  Suit  in  Equity.— Another  remedy  of  which  the  party  may 
avail  himself  is  a  suit  in  equity,  to  compel  a  transfer^  "To  say 
that  the  holder  shall  not  be  entitled  to  the  stock,  because  the  cor- 
poration, v^ithout  anj^  just  reason,  refuses  to  transfer  it,  and  that 
he  shall  be  left  to  pursue  the  remedy  of  an  action  for  damages,  in 
which  he  can  recover  onl}'  a  nominal  amount,  w^ould  establish 
a  rule  which  would  \vork  great  injuries  in  many  cases,  and  confer 
a  power  on  corporate  bodies  which  has  no  sanction  in  the  law. 
A  court  of  equity  will  enforce  a  specilic  performance  onacontract 
for  the  sale  of  real  estate  and  com})el  the  execution  of  a  deed  by 
the  vendor  to  the  vendee,  although  an  action  at  law  ma}'  be 
brought  to  recover  damages  for  the  breach  of  the  contract.  Such 
a  case  bears  a  striking  analogy  to  the  one  now  presented,  and 
the  same  principle  is  manifestly  applicable  w'hen  the  remedy  in 

iHussev  V.  Mnfrs.  ]?ank.  24  Pick.  414-;  Barnes  v.  Brown.  130  N.  Y.  372;  North  ▼• 
Phillips,  89  Pa.  St.  250;  Work  v.  Bennett.  70  i  a.  St.  484;  Baker  v.  Drake,  66  N.  Y.  518: 
Colt  V.  Owens.  90  N.  Y.  3G8  ;  Finkerton  v.  Manchester  &c.  R.  Co  ,  42  X.  H.  424;  Mc" 
Kennev  v.  Haines,  63  Me  74;  Dotv  v.  First  Nat.  Bank,  (N.  D.  1892)  53  N.  W.  Rep.  771 
Rio  Grande  &c.  Co.  v.  Barns,  (Tex.  1«91»  17  8.  \V.  Kep.  1043;  Gresham  v.  Islam!  City 
Sav  Hank.  (Tex  1893)  21  S  W.  Ke.>  556 ;  Kortrijjht  v.  Biiff.-\lo  Com.  I'.ank.  20  Wend. 
90;  Nicollet  Nat.  Bank  v.  Citv  Hank.  38  Minn.  85;  Cattle  Co.  v.  Thomas,  82  Cal.  50; 
Cook,  Ch.  XXV,  §581.     Sec  Balki.s  Consol.  Co.  v.  (H.  L.  1893),  1  R.  178. 

2  Barnes  v.  Brown,  ISO  N.  Y.  o72. 

8 Owen  V.  Routh,  14  C.  B.  327;    1  .ercich  v.  Marve,  9  Ner.  312. 

^Fromm  v  Sierra  Ncv.  Silver  M.  Co.  61  C;.l.  629;  Dent  v.  Holbrook,  54  Cal.  145; 
Doughiss  V.  Kraft,  9  Cal.  5(i2.  See  Kid  v.  Mitchell,  1  Nott.  &  McC.  334;  Central  Banking 
Co.  V.  Atlantic  &c.  R.  Co.  50  r.a.  444;  Thi.s  was  the  rule  established  by  the  early  New 
York  ca?cs.  Markham  v.  la>  don.  41  N.  Y.  235;  Kortrpht  v.  Buffilo  Com.  Bank.  20 
Wend,  90;  Romaine  v.  VanAllen,  26  N.  Y.  309.  but  in  the  more  recent  cases  the  general 
rule  is  adopted  that  the  measure  of  damages  i-s  the  value  at  the  d.itk' of  the  conversion. 
Baker  v.  1  rake,  66  N.  Y.  518 ;  Harris  v.  Tumbridge,  S3  N.  Y.  92,  and  other  cases  cited  by 
Cook,  §5S3,  n>  te. 

oMoichead  v.  Western  N.  C.  R.  Co.  96  N.  C.  362,  'J  S  E.  Rep.  247:  I-ivrsley  v.  N.  P.  Ry. 
Co.,  157  Pa.  St.  75;  Archer  v.  Water  Works  Co..  50  N.  J..  Uq.  33;  SUm:nons  v.  Thomp- 
son (Ore.  18921  31  Pac.  Rep.  514;  'Juslinian  v.  Th.-.vcr  Mf.j:.  Co..  76  N.  V  365;  W:!lker  v. 
Detroit  Transfer  Co.,  47  Mich.  .I'.S:  lasigi  v.  Chicago  &c.  Co  129  Mass.  46 :  Camp- 
bell V.  American  &c.  Co.  122  N  Y.  455;  Hill  t.  Atoka  Coal  Co.  (Mo.  l^?.t>21  S.W.  Rep. 
508;  Gould  V.  Head.  41  Fed    Rep.  240;  Morawetz  I,  §213;  Taylor,  §599. 
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law  is  inadequate  to  furnish  the  proper  relief.*     The  bill  may  be 
in  the  alternative  for  a  transfer  of  the  stock  or  for  damages.'' 

§20-i.  By  Mandamus.— The  great  weight  of  authority  is  against 
the  rule  that  mandamus  will  lie  to  compel  the  registry  of  a  trans- 
fer of  shares.  The  reason  for  denying  this  remedy  is  thus  stated: 
"The  applicants  have  an  adequate  remed}',  by  a  special  action  on 
the  case,  to  recover  the  value  of  stock  if  the  bank  has  unduly 
refused  to  transfer  it.  There  is  no  need  of  the  extraordinary 
remed}'  by  mandamus  in  so  ordinary  a  case.  It  might  as  well  be 
required  in  every  case  where  trover  would  lie.  It  is  not  a  matter 
of  public  concern,  as  in  the  case  ot  public  records  and  documents, 
and  there  cannot  be  any  necessity  or  even  a  desire  of  possessing 
the  identical  shares  in  question."  *  A  recent  writer  says :  "Shares 
of  stock  in  a  trading  corporation  are  supposed  to  possess  a 
market  value  which  may  be  made  the  basis  for  calculating  the 
measure  of  damages  for  the  losses  resultingfrom  a  failure  or  refusal 
to  enter  their  transfer  on  the  registry  of  the  corporation.  Man- 
damus is  therefore  seldom  granted  to  compel  their  transfer."* 
But  there  are  respectable  authorities  which  hold  that  mandamus 
will  lie,  particularly  where  there  appears  to  be  no  good  reason 
wh}--  the  registry  of  the  transfer  should  not  be  allowed.* 

1  Cnshman  v.  Thayer  Mf;j.  Co.  76  N.  Y.  365.  "  This  is,  it  seems,  the  surest,  most  com- 
plete and  most  just  remedy  for  compelling  a  corporation  to  register  a  transfer  of  stock, 
and  for  adjusting  the  -various  conflicting  rights  or  claims  of  other  parties."    Cook  I,  §  391. 

"  A  contra  t  for  the  sale  of  shares  will  be  specially  enforced  in  equity,  if  it  is  not  uncons- 
onable  (Miss.  &  M.  R.  Co.  v.  Cromwell,  91  U.  S.  643)  or  against  public  policy,  when  from 
the  scarcity  of  the  shares  or  other  reasons  the  purchaser  cannot  go  into  the  market  and 
purchase  similar  ones.  Johnson  v.  Brooks,  93  N.  Y.  337.  But  if  shares  similar  to  the 
ones  which  are  the  subject  of  the  sale,  are  readily  purchaseable  in  the  market,  equity  w^ill 
not,  as  a  general  rule,  specifically  enforce  the  contract;  but  will  leave  the  parties  to  their 
remedy  at  law.  Ross  v.  U.  P.  Ry.  Co.,  1  Woolw.  C.  C.  26."  T.-iylor,  §  790.  SeeFalls' Ap- 
peal. 91  Pa.  St.  434.  "  In  such  a  case,  it  is  w^ell  settled,  that,  altliough  the  common  law 
remedy  for  damages  is  available,  it  is  inadequate;  the  only  effective  r  medy  is  an  order  of 
the  court  of  equitj-  to  compel  such  officers  to  make  transfer  of  the  stock  on  the  books  of 
the  company  to  the  assignei  ,  and  thus  enable  such  assignee  to  enjoy  all  the  rights  of  the 
stockholder  in  such  corporation,  and  likewise  to  compel  such  officers  to  issue  new  certifi- 
cates of  stock  upon  the  surrender  of  the  old  ones."     Tiedeman,  Eq.  Jtir.  §504 

2Birmingham  Nat.  Bank  v.  Roden  (Ala.  1892)  11  So.  Rep.  883;  In  re  Reading  Iron 
Works,  (Pa.  1892)  24  Atl.  Rep.  2(i2. 

aShipley  V.  Mechanic's  Bank.  10  John.  484;  State  v.  Rombauer,  46  Mo.  155;  Stack- 
pole  Y.  Seym  ur,  127  Mass.  104;  Townes  v.  Nichols,  73  Me.  515;  Gray  v.  Portland,  3 
Mass.  364;  Murravv.  Stevens, 110  Mass.  95;Bakerv.  Marshall.  15  Minn.  177  (Gill. 136) 
Tobey  V.  Hakes,  54"  Conn.  274;  Bumsville  Tp.  Co.  v.  State,  11  9  Tnd.  382 ;  Pre  on  v.  Car- 
riage Co.  42  Ohio  St.  30  ;  Kimball  v.  Union  Water  Co.,  44  Cal.  173 ;  Bank  of  Ga.  v.  Har- 
rison,  66  (la.  606. 

^spelling,  Extraordinary  Relief,  IT  §1615. 

estate  v.  Mclver,  2  S.  C.  25 ;  State  v.  Cheraw  &  C.  R.  Co..  16  S.  C.  524;  Green  Moun- 
tain &c.  Co.  V.  Bulla,  45  Ind.  1 ;  People  v.  Goss  Mfg.  Co.  99  111.  355  ;  State  v.  First  Nat. 
Bank,  89  Ind.  302  ;  People  v.  Crockett.  9  Cal.  113  ;  Crawford  v.  Prov.  Ins.  Co.,  8  U.  C. 
(C.  P.)  263;  Goodwin  v.  Ottawa  &  P.  Ry.  Co.,  13  U.  C.  (C.  P.)  254;  Slemmons  v.  Thomp- 
son, (Ore.  1892),  31  Pac  Rep.  514;  Campbell  V.  Morgan,  4  111.  A  pp.  100;  Norris  v.  Irish 
Land  Co.,  8  El.  &  Bl.  512;  Ward  v.  S.  E.  R.  Co.,  2  El.  &  El.  812;  Ex  parte,  Sargent,  L.  R. 
17  Eq.  273.  "There  is  not  wanting  strong  authority,  both  in  numbers  and  eminence,  for 
the  doctrine  that  rightful  registry  may  be  compelled  by  man(iamus.  When  this  is  the 
rule,  a  deman  l  by  letter  is  sufficient,  and  the  writ  may  issue  upon  noncumpliance  there- 
with. State  V.  Mclver,  2  S.  C.  25.  But  mnndamus  will  not  be  grantel  where  the  relator 
is  guilty  of  bad  faith,  Resr.  &  Liverpool  &c.  R  Co.  21  L.J.  Q.  B.  284,  nor  where  the  cer- 
tificates have  been  issued  to  anr.thcr  where  rights  would  be  prejudiced.  Bailey  v.  Stro- 
hecker,  38  Ga.  2.^9;  95  Am.  Dec.  >^8;  State  t.  First  Nat  Bank,  89  Ind.  302;  Durham  v. 
Mon.  S.  M.  Co.,  8  Ore.  41,  unless,  indeed,  the  applicant  shows  a  better  title.  Reg.  v. 
Charwoo  !  T.  R.  Co.,  1  C.  &  F.  419.  nor  even  where  the  duty  to  rcgist  r  is  prescribed  by 
statute,  unless  the  applicants  right  to  possession  is  clear  and  unque.stionable.  Slemmons 
V.  Thomrjson,  I'Ore  )  31  Pac.  Rep.  514;  Compare,  Bangor  Electric  Light  &'c.  Co.  v.  Rob- 
inson, 52  Fed.  Rep.  520."  Encyclopedia,  XXIII,  p.  667.  Spelling  says  that  there  is  an 
exception  to  the  eener.d  rule  that  mandamus  -will  not  lie,  w^hen  by  statute  it  is  made  the 
plain  ministerial  duty  of  the  corpor.ition  ti  make  the  proper  entries  of  a  transfer  after 
the  sale  of  shares  on  execution  against  thj  original  shareholder.  Extr.  Relief  II,  §1610; 
Private  Corp.,  §659. 
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§  205.  Specific  Performance  of  Contract  to  Transfer  Shares  to  the 
Corporation  —  New  England  Trust  Co.  v.  Abbott.^ — The  plaintiff 
brought  a  bill  to  compel  the  transfer  to  it  by  the  defendant,  as 
executor  of  the  will  of  Josiah  G.  Abbott,  of  certain  shares  in  the 
plaintiff  corporation,  which  were  held  by  said  Abbott  at  his  de- 
cease, and  which,  it  was  alleged,  he  agreed,  when  the  certificates 
were  issued  to  him,  should  be  appraised  at  his  death  by  the 
directors,  and  transferred  to  the  plaintiff  at  the  appraisal,  if  the 
directors  so  elected.  The  bill  also  sought  to  enjoin  the  defendant 
from  prosecuting  an  action  at  law  brought  by  him  against  the 
plaintiff  to  recover  certain  dividends  upon  said  shares  that  have 
been  declared  by  it.  The  terms  of  the  agreement  are  found  in  the 
by-lawfj  of  the  plaintiff  corporation  which  were  printed  upon  the 
back  of  ^.he  certificates  of  stock.' 

Morton  J.  said  :  "  The  defendant  contends  that  these  by-laws 
are  vokL  We  have  not  found  it  necessar}'  to  consider  that  ques- 
tion, and  we  express  no  opinion  upon  it.  We  think  that  the  case 
may  well  stand  on  the  ground  that  the  defendant's  testator  en- 
tered into  an  agreement  with  the  plaintiff  to  do  what  the  plain- 

138  N.  E.  Rep.  432,  (Mass.  1894..) 

3  The  following  are  the  material  by-laws — 

"Art.  7.  Any  member  of  this  corporation  who  shall  be  desirous  of  selling  any  of  his 
shares,  the  executor  or  administrator  of  any  member,  deceased,  and  the  grantee  or  as- 
signee of  any  shares  sold  on  execution,  shall  cause  such,  their  shares,  respectively  to  be 
appraised  by  the  directors,  which  it  shall  be  their  duty  to  do  on  request,  and  shall  there- 
upon offer  the  same  to  tliem  for  the  use  of  the  corporation  at  such  appraised  value;  and, 
if  said  directors  shall  choose  to  take  such  shares  for  the  use  of  the  corporation,'  such 
member,  executor,  administrator,  or  assignee  shall,  upon  the  payment  or  tender  to  him  of 
such  appraised  value  thereof,  and  the  dividends  due  thereon,  "transfer  and  assign  such 
share  or  shares  to  said  corporation;  provided,  however,  the  said  directors  shall  not  be 
obliged  to  take  said  shares  at  the  appraised  value,  unless  they  shall  think  it  for  the  in- 
terests of  the  company;  and  if  they  shall  not,  within  ten  davs  after  such  shares  are  offered 
to  them  in  writing,  take  the  same,  and  pay  such  member,  executor,  administrator,  or  as- 
signee the  price  at  which  the  same  shall  have  been  appraised,  such  member,  executor,  ad- 
ministrator, or  assignee  shall  be  at  liberty  to  sell  and  dispose  of  the  same'shares  to'any 
person  whatever. 

"Art.  8.  The  directors  shall  have  power,  and  it  shall  be  their  duty,  to  sell  and  dispose 
of  the  shares  which  may  be  transferred  as  aforesaid  to  the  corporation,  whenever, in  their 
judgment,  it  c.nn  be  done  with  safety  and  advantage  to  the  corporation  ;  and  in  all  sales 
made  by  the  directors,  under  any  oi  the  aforesaid  provisions,  it  shall  be  their  duty  to  sell 
the  shares  to  such  persons  as  shall  appear  to  them,  from  their  situation  and  character 
most  likely  to  promote  confidence  in  the  stability  of  the  institution;  no  greater  number 
than  one  hundred  shares  being  assi.i;jjed  t>i  any  one  person,  nor,  in  the  case  of  a  person 
already  a  member,  a  greater  number  than  wdl  be  sufficient  to  increase  his  previous  num- 
ber to  one  hundred  shares."  These  by-laws  were  adopted  before  any  certific.ntes  of  stock 
were  issued.  Afterwards,  but  before  the  capital  was  increased, "  article  7  was  duly 
amended  by  adding  to  it  the  following: 

"It  shall  be  the  diity  of  such  executor,  administrator,  grantee,  or  assignee  to  offer  said 
shares  for  appraisal,  and  to  be  taken  by  the  corporation,  if  it  shall  so  elect,  whenever  re- 
quested by  the  actuary  or  secretary,  an'!  no  dividends  or  interest  shall  be  paid  or  allowed 
after  a  failure  to  comply  with  such  request:  provided,  that  such  request  shall  not  be  made 
until  after  the  payment  of  one  dividend  and  the  expiration  of  six  months  from  the  death 
of  the  owner  or  sale  as  aforesaid,  but  the  offer  may  be  made  at  any  earlier  period  if  the 
party  shall  perfcr." 

Every  certificate  contained  on  its  face,  as  part  of  the  certificate,  the  provision  that 
"said  shares  are  transferable  only  in  person. or  bj-  attorney,  duly  constituted,  on  the 
books  of  the  company,  and  in  the  manner  and  upnn  the  conditions  expressed  in  the  by- 
laws of  the  company,  printed  upon  the  back  of  this  certificate."  On  the  back  of  the  cer- 
tificates were  printed  by-laws  7  and  K.  By  law  7  was  printed  as  amended  on  the  back  of 
those  issued  after  the  increase.  There  were  also  on  the  stubs  from  which  \he  certificates 
were  detached,  in  the  certificate  books,  two  receipts  given  and  signed  bv  the  defendants 
testator  at  the  time  the  two  certificates  were  issued  to  him  in  the  original  and  Increased 
capital,  which  were  each  as  follo\v.><:  "Received  the  above  certificate  subjeet  to  the  con- 
ditions and  restrictions  therein  referred  to,  and  to  the  by-laws  of  the  company  to  which 
I  agree  to  conform." 
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tiflf  now  seeks  to  coinpel  his  executor  to  do.  It  is  manifest  that 
a  stockholder  may  make  a  contract  \vith  a  corporation  to  do  or 
not  to  do  certain  things  in  regard  to  his  stock,  or  to  waive  cer- 
tain rights,  or  to  submit  to  certain  restrictions  respecting  which 
the  stockholders  might  have  no  power  of  compulsion  over  him. 
In  Adley  v.  Whitstable  Co.,^  Lord  Eldon  says:  'It  has  been  fre- 
quently determined  that  what  may  well  be  made  the  subject  of 
a  contract  between  the  different  interests  of  a  partnership  would 
not  be  good  as  a  bj^-law.  For  instance,  an  agreement  among  the 
citizens  of  London  that  they  would  not  sell  except  in  the  markets 
of  London  would  be  good;  yet  it  has  been  declared  by  the  legis- 
lature that  a  by-law  to  that  effect  is  void.'"  In  the  present  case 
the  certificates  were  issued  to  the  defendant's  testator  in  consid- 
eration of  the  payment  by  him  to  the  corporation  of  the  amount 
due  for  the  stock,  and  of  the  agreements  with  it  on  his  part  which 
thev  contained.  By  accepting  them  without  objection,  and  by 
signing  the  receipts,  he  must  be  held  to  have  agreed  to  the  con- 
ditions printed  on  the  backs  of  the  certificates.  The  fact  that  the 
conditions  were  contained  in  by-laws  which  may  have  been  in- 
valid as  such  does  not  render  his  agreement  void,  if  the  contract 
was  in  substance  one  which  the  corporation  had  po^ver  to  make. 
We  think  that  it  had  such  power.  It  is  held  in  this  state  that  a 
corporation,  unless  prohibited, may  purchase  its  own  stock;'  and 
we  sec  nothing  opposed  to  public  policy  in  such  an  agreement  as 
this,  with  corporations  like  this.  If  honestly  carried  out  by  the 
directors,  it  tends  to  secure  a  trustworthy  body  of  stockholders, 
from  which  those  having  the  care  and  management  of  the  affairs 
of  the  coporation  naturally  would  be  selected.  It  certainly  can- 
not be  contrary  to  public  polic}^  that  the  managers  of  this  and 
similar  institutions  should  be  persons  of  skill  who  possess  the  con- 
fidence of  the  public.  The  restraint  upon  alienation  is  no  greater 
than  is  often  agreed  to.  In  England  it  is  not  unusual  to  find  in 
the  deeds  of  settlement  or  articles  of  association  under  which 
corporations  or  joint-stock  companies  have  been  organized,  and 
which  correspond  to  the  charter  and  by-laws  here,  provisions  re- 
quiring the  stockholder,  in  case  he  wishes  to  transfer  his  stock,  to 
offer  it  to  the  directors,  or  to  submit  to  them  the  name  of  the 
transferee  for  approval.*  No  objections  seem  to  have  been  made 
to  these  provisions.  In  this  state,  the  legislature,  in  numerous 
instances,  has  provided,  in  the  charters  of  corporations  like  this, 

1 17  Ves.  315,  322. 

2 See,  also,  I 'avi';  V.  Proprietors  etc.,  8  Mete.  (Mass.l  321;  Bank  of  Attica  v.  Mana- 
facttirers'  &  Traders'  Bank,  20  N.  Y.  505,  Cook,  Stocks  &  S.  §  408. 

SDupee  V.  Water  Power  Co.,  114  Mass.  37. 

*Bargate  v.  Shortridge,  5  H.  L.  Cas.  297;  Poole  t.  Middleton,  29  Beav.  646;  Bxp\rte 
Penney,  8  Ch.  App.  446;  Moffatt  v.  Farquhar,  7  Ch  Div.  591;  Chappell's  Case,  9  Ch. 
App.  902. 
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that  the  shares  shall  be  transferable  according  to  such  rules  and 
regulations  as  the  stockholders  shall  establish,  and  not  other- 
wise. It  is  h.'irdly  possible  that  the  legislature  was  ignorant  of 
the  construction  which  has  been  put  upon  the  power  thus  con- 
ferred, and  which  in  the  case  of  the  first  corporation  of  the  kind 
chariered  in  the  commonwealth,  the  Massachusetts  Hospital  Life 
Insurance  Company,'  was  shown,  it  is  said,  by  the  adoption  o 
by-laws  from  which  those  in  this  case  were  copied.  It  is  true  that 
this  charter  contains  no  provision  in  regard  to  by-laws  or  to  the 
transfer  of  shares;  but  the  policy  of  the  legislature  cannot  be  af- 
fected by  such  an  omission,  especially  in  view  of  the  fact  that 
many  of  the  charters  since  granted  contain  this  provision. 

Neither  do  we  think  that  the  agreement  is  void  for  the  reason 
that  it  authorizes  the  plaintiff  to  invest,  as  the  defendant  con- 
tends, in  its  own  stock,  or  because  it  compels  the  defendant  to  sub- 
mit to  the  appraisal  of  the  directors.  If  the  enumeration  in  its 
charter  of  certain  things  in  which  it  may  invest  is  to  be  construed 
as  excluding,  among  others,  its  own  stock,  we  think  that  the  ob- 
ject of  the  agreement  is  not  to  secure  the  transfer  of  the  shares  to 
the  plaintifi'as  an  investment,  but  to  enable  the  directors  to  dis- 
pose of  it  to  such  person  or  persons  as  shall  appear  to  them,  from 
their  situation  and  character,  most  likely  to  promote  confidence 
in  the  stability  of  the  institution;  and  though,  pending  its  dis- 
position by  the  directors,  it  may,  for  convenience's  sake,  be  placed 
with  the  company's  securities,  and  dividends,  it  declared,  col- 
lected upon  it,  that  does  not  alter  the  essential  character  of  the 
tenure  upon  which  the  company  holds  it.  It  is  settled  that  one 
may  agree  to  sell  his  property  at  a  price  to  be  determined  by  an- 
other, and  that  he  will  be  bound  by  the  price  so  fixed,  even  though 
the  party  establishing  it  was  interested ;  provided  the  interest 
was  known,  and  no  objection  made  by  the  parties,  and  no  fraud 
or  bad  faith  is  shown. ^ 

The  defendant  objects  that  there  was  no  real  appraisal,  and  that 
he  did  not  offer  the  stock  for  appraisal.  The  records  of  the  plain- 
tiff show  that  at  a  directors'  meeting,  at  which  were  present  six- 
teen directors,  it  was  voted  that  the  defendant's  stock  be  appraised 
at  $220  per  share,  and  taken  for  the  use  of  the  corporation.  The 
directors  were  not  bound  to  give  the  defendant  notice  or  a  hear- 
ing (Palmer  v.  Clark,  supra) ;  and  we  must  assume  that  they 
gave  the  matter  such  attention  as,  in  their  opinion,  was  neces- 
sary, and  that  the  appraisal  correctly  expresses  their  judgment, 
after  taking  into  account  such  matters  as  they  thought  should  be 

lActs  1818,  c.  180. 

3  Brown  v.  Bellows,  4  Pick.  179,  189;  Palmer  v.  Clnrk.  106  Mass.  373,  389;  Haley  t. 
Bellamy,  137  Mass,  357,  359  ;  Fox  v.  Hazelton,  10  Pick,  275  ;  Strong  v.  Strong,  9  Cnsb. 
669;  Benj.  Sales  (6th  Am.  Ed.)  §  88,  note  3. 
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considered.  There  is  nothing  to  show  that  they  were  so  mistaken 
about  the  facts  that  what  they  did  was  in  no  fair  sense  an  ap- 
praisal of  this  stock,  but  of  something  else.  It  is  said  that  they 
omitted  the  good  will.  If  so,  it  was,  at  most,  an  error  of  judg- 
ment, which  would  not  invalidate  the  appraisal.  It  was  not  a 
condition  precedent  to  the  appraisal  that  the  defendant  should 
offer  the  stock.  The  agreement  of  defendant's  testator  was,  in 
substance,  that  the  stock  should  be  appraised  by  the  directors, 
and  thatit  might  be  taken  at  the  appraisal  by  them  if  they  so 
elected;  and  that  has  been  done.  The  offer  was  for  the  purpose 
of  fixing  a  time  from  which  the  ten  days  should  begin  to  run  at 
whose  expiration  the  stockholder  could  dispose  of  his  stock  if  the 
directors  had  not  elected  to  take  it.  If  the  directors  appraised 
the  stock,  and  voted  to  take  it  at  the  appraisal,  an  offer  was 
unnecessary. 

Lastly,  the  defendant  contends  that  the  plaintiff  is  not  entitled 
to  specific  performance,  because  the  stock  was  greatly  under- 
valued, and  because  the  plamtiff  has  a  remedy  at  law.  It  is  evi- 
dent that  to  remit  the  plaintiff  to  an  action  at  law  for  damages 
would  defeat  the  very  purpose  of  the  contract,  and  would  not, 
we  think,  furnish  an  adequate  remedy.  No  stock  in  the  plaintiff 
company  has  ever  been  sold  in  the  market,  and  all  the  shares  that 
have  been  transferred  have  been  transferred  to  the  plaintiff,  and 
disposed  of  by  the  directors  in  the  manner  provided.  About 
three-fourths  of  the  stock  of  the  original  subscribers  has  been 
thus  transferred.  There  is  no  evidence  that  the  testator  ever  ob- 
jected to  this  mode  of  dealing  with  it;  and  we  see  no  good  reason 
why  the  plaintiff  should  be  obliged  to  accept  damages  for  which 
it  might  be  difficult  to  lay  down  a  clear  rule,  instead  of  perform- 
ance,' The  case  would  perhaps  stand  differently  if  the  shares 
were  bought  and  sold  in  the  market  like  most  stocks.*  The 
defendant  does  not  charge  the  directors  >vith  any  fraud 
in  the  appraisal.  He  expressly  disclaims  that.  It  is  well 
settled  that  where  one  agrees  that  another  may  fix  the  price 
for  certain  property,  or  the  sum  to  be  paid  for  material  or  serv- 
ices, the  decision  of  the  party  selected  cannot  be  impeached  by 
showingthat  he  has  committed  an  error  of  judgment,  or  failed  to 
availhimself  of  allthe  information  which  he  might  have  obtained, 
or  has  valued  the  property  too  high  or  too  low.*  The  evidence 
that  was  offered  by  the  defendant  relating  to  the  value  of  the 

1  Railroad  Corp.  v.  Babcock,  6  Mete.  (Mass.)  346;  Cushman  v.  Manufacturing  Co.,  76 
N.  Y.  365. 
a  Adam  v.  Messinger,  147  Mass.  185,  17  N.  E.  491. 

sPalmerv.  Clark,  supra;  Flint  v.  Gibson,  106  Mass.  391  ;  Robbins  t.  Clark,  129 Mass. 
145 ;  Railroad  Co.  v.  March,  114  U.  8.  549,  5  Sup.  Ct.  1035  ;  Stevenson  v.  Watson,  4  C. 
P.  Div.  148;  Sharpe  v.  Railway  Co  ,  8  Ch.  App  697;  Richards  v.  May,  10  Q.  B.  Div.400; 
Tullis  -7.  Jacson  [1892]  3  Ch.  Div.  441 ;  Ranger  v.  Railway  Co.,  5  H.  L.  Cas.  72. 
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stock  was  therefore  rightly  excluded.  It  is  equally  well  settled 
that  specific  performance  of  an  agreement  to  convey  will  not  be 
refused  merely  because  the  price  is  inadequate  or  excessive.  The 
difference  must  be  so  great  as  to  lead  to  a  reasonable  conclusion 
of  fraud,  mistake,  or  concealment  in  the  nature  of  fraud,  and  to 
render  it  plainly  inequitable  and  against  conscience  that  the  con- 
tract should  be  enlorced.'  It  is  to  be  observed  that  this  is  a  suit 
directly  between  the  company  and  a  stockholder,  to  enforceacon- 
tract  made  with  the  company  by  the  latter,  and  that  the  rights 
of  third  parties  are  not  involved.  Many  of  the  cases  cited  and 
relied  upon  by  the  defendant  are  cases  where  the  rights  of  third 
parties  are  involved,  and  therefore  inapplicable  to  this. 

The  result  is  that  the  plaintiff  is  entitled  to  a  decree  compelling 
the  defendant  to  convey  the  shares  upon  pa^'ment  by  it  of  the 
amount  of  the  appraisal,  with  interest,  and  enjoining  him  from 
prosecuting  the  action  at  law. 

iChute  V.  Quincv,  156  Mass.  189,  30  N.  E.  Rep.  550;  Lee  v.Kirby.  104.  Mass.  420;  Park 
T  Johnson,  4  Allen,  259;  Kailrond  Co.  v.  Babcock,  6  Mctc.  (Mass.)  346.  352 ;  Cathcart  v. 
Robinson.  5  Pet.  271 ;  Underbill  v.  Van  Cortlandt,  2  Johns.  Ch.  339 ;  Belchier v.  Reynolds, 
2  Keny.  pt.  2,  p.  87 ;  Weekes  y.  Gallard,  21  Law  T.  (N.  S.)  655  ;  Fry,  Spec.  Perf.  (3d  Am. 
Bd.)  S  424,  note  1. 
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CHAPTER  XIY. 
Of  Corporate  Meetings  and  Elections. 

§  206.  In  General.— The  powers  which  are  conferred  upon  a  cor- 
poration can  be  exercised  only  at  a  regularly  convened  meeting  of 
the  members,  or  of  the  board  of  directors,  and  the  action  of 
members  or  directors  elsewhere  than  at  a  corporation  or  directors 
meeting,  does  not  bind  the  corporation/ 

§207.  Regular  and  Special  Meetings.-The  charter  ^  or  by-laws 
ordinarily  provide  for  a  time  of  holding  regular  meeting,  and  for 
the  calling  of  special  meetings.  The  difference  is  of  importance 
by  reason  of  the  necessity  for  special  notice  of  special  meetings. 

§208.  Notice  of  Meeting-.-No  power  or  function  entrusted  to  a 
body  consisting  of  a  number  of  persons  can  be  legally  exercised, 
without  notice  to  all  the  persons  composing  such  body.*  Hence 
there  can  be  no  valid  stockholders'  meeting  unless  all  the  share- 
holders have  had  proper  notice.*  Notice  will  be  presumed  until 
the  contrary  appears.*  If  the  time  for  the  regular  meeting  is  fixed 
by  charter,  by-law,*  or  by  usage,^  no  other  notice  is  necessary. 
The  notice  must  fix  the  exact  time,^  and  place  of  meeting.^  If  the 
meeting  is  a  special  one  or  the  business  of  an  extraordinary  char- 
acter' such  as  a  sale  of  the  property  of  the  corporation,^"  or  dis- 
solution of  the  corporation,"  it  must  also  indicate  the  nature  of 


1  imke  V  Markham,  (N.  Car.)  10  So.  E.  Rep.  1017;  Buttrick  v.  Nashua  &c.  R.  Co.,  62 
K  H  413  •  Oashwiler  v.  Willis,  33  Cal.  11 ;  Peoples  Bank  v.  St.  Anthony  R.  Co.,  39  Hun. 
497  '  But  in  Lonj^mont  Supply  Ditch  Co.  v.  Coflfman,  11  Col.  551,  it  was  held  that 
•where  a  majority  of  the  board  of  directors,  acting  separately  in  accordance  with  usage, 
approved  claims  against  the  corporations,  the  corporation  is  bound. 

3  People  V.  Batchelor,  22  N.  Y.  129. 

sSan  Buenaventura  &c.  Co.  v  Vassault,  50  Cal.  534;  State  v.  Bonnell,  35  Ohio  St.  10. 

In  Am  Nat  Bank  v.  Oriental  Mills,  17  R.  1.551,  23  Atl.  Rep.  795,  it  was  held  that  it  was 
sufficient  to  give  the  notice  to  the  holder  of  the  equitable  title — the  former  holder  having 
the  bare  legal  title  not  coupled  with  an  interest. 

Notice  to  the  pledgor  of  shares  is  sufficient.  McDaniels  v.  Flower  Brook  Mfg.  Co.,  22 
Vt.  274.  Notice  to  one  member  of  a  firm  is  sufficient.  Kenton  &c.  Co.  v.  McAlpm,  5  Fed. 
Rej).  737. 

*  Sargent  v.  "Webster,  13  Mete.  497 ;  McDaniels  v.  Flour  Brook  Mfg.  Co.,  22  Vt.  274. 

6  Morrill  v.  Little  Falls  Mfg.  Co.,  53  Minn.  371;  Warner  v.  Mower,  11  Vt.  385;  State 

^'  eAUanti'c^&c^lAs.  Co.  v.'  Sanders,  36  N.  H.  252.  See  Wiggins  v.  FreewiU  Baptist  Church, 
49  Mass.  301. 

7 San  Buenaventura  &c.  Co.  v.  Vassault,  50  Cal.  534. 

8 Miller  v.  English,  21  N.  J.  L.  317. 

9  Warner  v  Mower,  11  Vt.  385  ;  Peoples  Mutual  Ins.  Co.  v.  Westcott,  14,  Gray  440. 

losiielby  R.  Co.  v.  Louisville  &c.  R.  Co.,  12  Bush.  (Ky.)  62. 

"St.  Mary'B  &c.  Assn.  v.  Lynch,  (N.  H.)  9  Atl.  Rep.  98. 
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the  business  to  be  transacted.'  At  a  special  meeting  only  the  par- 
ticular business  for  which  it  was  called  can  be  transacted.'  The 
notice  must  be  served  a  reasonable  time  before  the  meeting.*  The 
acts  of  a  meeting  at  which  all  the  stockholders  are  present  is  valid 
although  no  notice  of  the  meeting  was  given.* 

§  209.  The  Time  and  Place  of  Meeting.— The  meeting  must  be  at 
a  time  and  place  which  is  reasonable  and  which  will  not  cause 
stockholders  great  inconvenience.  Shareholders'  meetings  must 
be  held  within  the  state  by  which  the  corporation  was  chartered.' 
But  the  corporation  itself  and  the  stockholders  who  attend  an 
extra  territorial  meeting,  and  creditors  who  voluntarily  deal  with 
the  corporation,*  are  estopped  todeny  its  validity  and  regularity.' 
As  against  officers  elected  at  a  meeting  held  outside  of  the  state, 
those  previously  in  office  retain  the  right  to  control  the  affairs  of 
the  corporation.* 

§  210.  Manner  of  Conducting  Meetings.— Members  may  conduct 
a  corporr.te  meeting  in  any  manner  convenient  and  agreeable  to 
themselves,  as  long  as  they  do  not  violate  any  of  the  provisions 
of  their  charter  or  by-laws.  No  particular  formalities  are  re- 
quired.' 

§211.  Qualifications  of  Voters.— Generally,  the  right  to  vote  at 
corporate  meetings  upon  complying  with  rules  and  regulations, 
is  an  incident  to  the  ownership  of  shares  in  a  private  corporation. 
If  there  are  no  provisions  in  the  charter  or  by-laws,  the  right  to 
vote  must  be  determined  by  the  meeting  and  not  by  the  president." 
The  general  rule  is  that  "the  stock  or  membership  book  furnishes 
prima  facie  evidence,  and  that  the  corporation  can  not  be  required 
to  decide  the  question  otherwise,  that  being  one  of  the  objects  of 
keeping  the  books  on  which  transfers  of  membership  in  the  cor- 
poration are  required  to  be  recorded."  But  this  rule  has  received 
so  manv  modifications  to  avoid  the  hardship  and  injustice  of  par- 
ticular cases,  that  many  states  have  found  it  necessary  to  regu- 

1  Atlantic  De  Laine  Co.  v.  Mason,  5  R.  I.  463;  In  re  Bridgeport  Brewery  Co.,  L.  R.  2 
Ch  Div  191  A  notice  which  states  the  object  to  be  "to  consider  the  question  of  an  isstic 
of  bonds  of  tiie  company,  secured  by  a  moriR.ige  on  its  property,"  is  sufficient  to  author- 
ize the  taking  of  a  vote  authorizing  the  giving  of  a  mortgage,  under  a  statute  which  re- 
quired that  the  meeting  should  be  called  for  that  purpose.  Evans  v.  Boston  Heating  Co., 
(Mass.  1892,)  31  N.  E.  Rep.  698. 

a  Warner  V.  Mower,  11  Vt.  385. 

aCassell  v.  Lexington  &c.  Co.,  (Ky.  1888J,  9  S.  W.  Rep.  502. 

*Stntzv.  Handley,  4.1  Fed.  Rep.  531,  S.  C.  139  U.  S.  4-17;  Stebbins  v.  Merritt,  10  Cush. 
27. 

eormsbvv  Vermont  Mining  Co..  56  N.  Y.  623;  Arms  v.  Conant,  36  Vt.  744;  Bellows 
V.  Todd',  39  la  200:  Graham  v.  Boston  &c.  R.  Co..  118  U.  S.  161;  Gen.  St.  Mmn.  187.'<. 
Ch.  34,  §86;  Hodgson  v.  Duluth  .Src.  R.  Co.,  46  Minn.  454. 

6  Wright  V.  Lee,  (S.  Dak.)  51  N.  W.   Rep.  706. 

7  Handley  v.  Stutz,  139  U.  S.  417. 

8  Hodgson  V.  Duluth,  Etc.  R.  Co.,  46  Minn.  454. 

»Ph.llip-i  V.  Wickham,  1  Page  Ch.  (N.  Y,)  500;  Downing  v.  Potts    23  N.  J.  L.  66.  In  re 
Horbury  &c.  Co.,  L.  R.  H  Ch.  Div.  109;  Hughes  v.  Parker.  20  N.  H.  58. 
lOState  v.  Chute,  34  Minn.  135. 

liMorreU  v.  Little  Falls  Mfg.  Co.  53  Minn.  371,  55  N.  W.  Rep.  547. 
9 
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late  the  matter  by  definite  statutory  provisions."^  This  right 
can  not  be  impaired  by  a  by-law.'  But  the  corporation  may  at 
the  time  of  issuing  shares  stipulate  that  the  holder  shall  not  par- 
ticipate in  the  management  of  the  corporation.'  Generally  on  the 
grounds  of  public  policy  the  holder  of  the  bare  legal  title  is  not 
permitted  to  vote,*  although  an  exception  is  made  in  the  case  of 
executors,  administrators  and  trustees.*  Where  the  stock  is  held 
jointly  by  three  executors,  it  can  not  be  voted  unless  all  agree 
upon  the  vote.®  In  California  it  is  held  that  one  in  whose  name 
shares  stand  on  the  books  with  the  designation  of  "trustee,"  can 
not  vote  them  if  he  has  no  actual  interest  in  them.'  Stock  held  by 
or  for  the  corporation  can  not  be  voted.*  A  stockholder  is  not 
disqualified  from  voting  because  of  personal  interest  in  the  matter 
under  consideration.  Thus  he  ma^^  vote  upon  a  proposition  to 
ratify  the  purchase  of  property  from  hirasell? 

§212.  Cumulative  Voting.— At  common  law  each  shareholder 
was  entitled  to  cast  one  vote  irrespective  of  the  number  of 
shares  held/"  but  the  law  and  custom  now  is  to  allow 
one  vote  for  each  share."  The  right  of  cumulative  voting  does 
not  exist  unless  expressly  conferred  by  statute." 

§213.  Voting' by  Proxy.— There  is  no  right  to  vote  by  proxy 
unless  it  is  conferred  by  statute,^^  charter,^*  or  by  law.^*  No  par- 
ticular form  is  necessary.'®    The  proxy  need  not  be  acknowleged 

Impelling-,  I,  §378  ;  ev  parte  Evans  v.  Willcocks,  7  Co  wen  4-02;  State  v.  Ferris,  42  Conu. 
660;  McNeil  v!  Tenth  Nat.  Bank, 46  N.Y.325;  Comw.v.  Dalzell,  (Pa.l893),  25  Atl.  Rep. 
535;  Morawetzl,  §483:  Beach  I,  §275;  Cook  I,  §611. 

The  stock  books,  whe-:  identified,  are  competent  evidence  to  showvirho  are  shareholders. 
Glenn  v.  Liggett,  47  Fed.  Rep.  472.    In  re  St.  Lawrence  Steamboat  Co.,  44  N.  J.  L.  529. 

2  Brewster  V.  Hartley,  37  Cal.  15. 

8  Miller  v.  Ratterman,  47  Ohio  St.  141. 

*See  Clarke  v.  Central  R.  &c.  Co.,  50  Fed.  Rep.  338. 

s  Brewster  V.  Hartley,  37  Cal.  15.  In  re  Barker,  6  Wend.  509;  Gen.  St.  Minn.  1878, 
Ch.  34,  §413. 

BTunis  V.  Hestonville  &c.  R.  Co.,  (Pa.  1892),  24  Atl.  Rep.  88. 

TStewart  v.  Mahoney  Mining  Co.,  54  Cal.  149. 

SAmerican  R.  F.  Co.  v.  Haven,  101  Mass.  398. 

»Bjorngaard  v.  Goodhue  Co.,  49  Minn.  483;  Woodruff  v.  Dubuque  &c.  R.  Co.,  30  Fed. 
Rep.  91. 

lOTaylor  v.  Griswold,  14  N.  J.  L.  222.     See  Harvard  Law  Rev.  Nov.  1888  p.l56. 

11  Hay  V.  Comw.  82  Pa.  St.  517;  Detwiler  v.  Comw.  131  Pa.  St.  614;  Morawetz  I.  §48. 

igPiercev.  Commonwealth,  104  Pa.  St.  150.  Provisions  for  minority  representation 
are  now  found  in  Pennsylvania,  California,  niinois,  West  Virginia,  Missouri,  Nebraska, 
Michigan  and  Kansas.     See  Cook  I,  §609  a.     Beach  I.  §301. 

13  As  by  Gen.  St.  Minn"  1878,  Ch.  34.  §§  86,  129. 

i4,Comraonwealth  v.  Bringhurst,  103  Pa.  St.  134;  Craig  v.  First  Presbyterian  Church, 
88  Pa.  St.  42;  Tavior  v.  Griswold,  14  N.J.  L.  223;  Harlen  v.  Phillips,  23  Ch.  Div.  14;  In 
re  St.  Lawrence  Steamboat  Co.,  44  N.  J.  L.  529. 

isDctwilet  V.  Comw..  IP.l  Pa.  St.  614;  People  v.  Crossley,  69  111.  195;  State  v.  Tudor, 
5  Day  329;  Phillips  v.  Wickham,  1  Paige  Ch.  (N.  Y.)  590.  But  see  Taylorv. Griswold,  14> 
N.  J.  L.  223  ;  s.  c.  27  Am    Dec.  33,  annotated. 

ie''A  stockholder  who  desires  to  exercise  his  right  to  vote  on  his  stock  by  proxy,  is 
undoubtedly  bound  to  furnish  his  agent  with  such  written  evidence  of  the  latter's  right 
to  act  for  hirri,  as  will  reasonably  insure  inspectors  that  the  agent  is  acting  by  the  author- 
ity of  his  principal,  but  the  power  of  attorney  need  not  be  in  any  prescribed  form,  nor  be 
executed  with  any  peculiar  formality.  It  is  suiBcient  that  it  appear  on  its  face  to  confer 
the  requisite  authority,  and  that  it  be  free  from  reasonable  grounds  of;  suspicion  of  its 
genuineness  and  authenticity;  and  the  court  in  reviewing  the  proceedings  at  an  election 
must  be  satisfied  that  the  inspectors  had  reasonable  grounds  for  rejecting  the  proxy."  In 
re  St.  Lawrence  Steamboat  Co  ,  44  N.  J.  L.  529  ;  Maria  v.  Garrison,  13  Abb.  (N.  C.)  210. 
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or  witnessed.^  It  need  not  state  the  da^^  of  election.'  The  rule 
seems  to  be  that  a  stockholder  cannot  give  an  irrevocable 
proxy,*  even  for  a  valuable  consideration/  although  he  may 
transfer  the  legal  title  to  a  trustee  for  the  purpose  of  voting,  as 
the  transfer  is  presumably  revocable  at  the  will  of  the  benelicial 
owner.'  "  Irrevocable  proxies  "  are  revocable  but  not  necessarily 
void.' 

§  214.  Inspectors  of  Election.— The  right  to  appoint  inspectors 
or  judges  of  election  is  vested  in  the  shareholders,  and  not  in  the 
board  of  directors.''  Such  power,  however,  may  be  delegated  to 
the  directors  bv  a  by-law.  The  legal  owner  of  stock  isentitledto 
vote  upon  it,  and  the  inspectors  have  no  power  to  inquire  into 
the  question  of  the  equitable  ownership,  *  or  to  assume  a  judicial 
power  to  try  the  genuineness  of  a  proxy  if  it  is  in  regular  form.' 
The  duties  are  ministerial  and  not  judicial." 

§215.  The  Quorum.— A  quorum  is  such  a  number  of  the  mem- 
bers of  a  bod}'  as  is  necessary  to  transact  the  business  at  a  meet- 
ing thereof."  Less  than  a  quorum  have  power  only  to  meet  and 
adjourn.  The  b\'-laws  generally  provide  that  a  majority  of  the 
stock  shall  constitute  a  quorum  at  a  stockholders' meeting,  and  a 
majority  in  number  at  a  directors  meeting."  A  majorit}'  of  a  quo- 
rum may  bind  the  corporation."  Where  the  charter  and  by-laws 
are  silent  on  the  subject,  the  common  law  rule  is  that  such  of  the 
shareholders  as  actually  assemble  at  a  properly  convened  meet- 
ing, although  a  minority  of  the  whole  number,  and  representing 
only  a  minority  of  the  stock,  constitute  a  quorum  for  the  tran- 
saction of  business,  and  may  express  the  corporate  will,  and  the 
body  will  be  bound  by  the  acts."  It  requires  at  least  two  to 
constitute  a  "meeting."  One  individual  cannot  hold  a  meeting 
although  he  is  the  owner  of  a  majority  of  the  stock. ^"^    It  has 

I  In  re  Cecil,  36  How.  Pr.  477. 

2//;  re  Townsend,  18  N.  Y.  Sup.  905. 

sWoodruffv.  Dubuque  &c.  Railroad  Co.,  30  Fed.  Rep. 91;  Griffith  v.  Jewett,  15  W.  K.  L. 
B.  419  ;  Cook  I,  §  610;  In  re  Director  Germicide  Co.  55  Hun.  606. 

*Reed  v.  Bank  of  Newbere,  6  Paipc  337. 

estate  v.  Ohio  &c.  Ry.  Co.,  6  Ohio  Ct.  C.  Rep.  415.  In  some  states  voting  trusts  are 
prohibited  by  statute.  See  Shepang  Voting  Trust  Cases,  60  Conn.  553  ;  Ohio&M.R.Co. 
V.  State,  49  Ohio  St.  933. 

e  Brown  v.  Pacific  Mail  Steamship  Co.,  5  Blatch,  C.  C.  525. 

7  state  V.  Merchant,  37  Ohio  St.  251. 

SMoraw^etz  I,  §484. 

9 Matter  of  Cecil,  36  How.  Pr.  (N.  Y.)  477. 

loComw.  V.  Woelper,  3  Serg.  &  R.  29. 

iiCitizens  Mut.  Ins.  Co.  v.  Short  well,  8  Allen  217. 

laFoster  V.  Mullanphv  P.  M.  Co.,  92  Mo.  7»;  Ellsworth  W.  M.  Co.  v.  Fannce.  79  Me, 
440;  Chase  v.  Tuttle,  55  Conn.  455;  Sargent  v.  Webster,  13  Met.  497. 

loField  T.  Field,  9  Wend.  394;  Beach,  §276;  .\ngell  and  Ames,  §464;  Boone,  §133. 
i^Morrill  V.  Little  Falls  Mfg.  Co.,'53  Minn.  373;  Craig  v. First  Presbyterian  Church,  88 
Pa.   St.  42;  Columbia  Bottom  Levee  Co.  v.   Meier.  39  Mo.   53;    Ex  parte   Willcocks,  7 
Cowp.  402;   Rex   v.    Varlo,  Cowp.  248. 

18  England  v.  Dearborn,  141  Mass.  590;  Hopkins  v.  Roseclare  Lead  Co.,  72  111.373.  In 
Sharpe  v.  Davis.  46  L.  J.  (Q.  B.J  104.  one  stockholder  held  a  meeting,  transacted  the 
business,  voted  himself  a  vote  of  thanks  and  adjourned.  See  Morrell  v.  Little  Falls  Mfg. 
Co.,  53  Minn.  373. 
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been  held,  however,  that  where  one  person  owns  the  entire  stock, 
he  may  bind  the  corporation  by  contract.  ^ 

§216.  Powers  of  the  Majority.— The  majority  of  a  corporation 
means  that  portion  of  the  shareholders  present  at  a  general 
meeting  who  are  entitled  to  control  the  corporation  by  their 
votes.  ^  The  right  of  the  majority  to  contract  is  implied  in  the 
contract  of  membership,  and  they  have  supreme  authority  to 
direct  the  policy  oi  the  corporation.  Every  person  who  becomes 
a  member  agrees  by  necessary  implication  "that  he  will  be  bound 
by  all  the  acts  and  proceedings  within  the  scope  of  the  powers 
conferred  by  the  charter,  which  shall  be  adopted  or  sanctioned  by 
vote  of  the  majority  of  the  corporation,  duly  taken  and  ascer- 
tained according  to  law."* 

§217.  Rights  of  the  Minority.— But  the  majority  must  not  use 
their  power  for  the  purpose  of  defrauding  the  minority,  and 
under  certain  circumstances  their  action  will  be  scrutinized  by  a 
court  of  equity.*  In  such  a  case*  it  was  said:  "Plainly,  the 
defendants  have  assumed  to  exercise  a  power  belonging  to  the 
majority,  in  order  to  secure  personal  profit  to  themselves,  with- 
out reference  to  the  interests  of  the  minority.  They  repudiate  the 
suggestion  of  fraud,  and  plant  themselves  upon  their  right  as  a 
majority  to  control  the  corporate  interests  according  to  their  dis- 
cretion. They  err  if  thej'  suppose  that  a  court  of  equity  will 
tolerate  a  discretion  which  does  not  consult  the  interests  of  the 
minority.  It  cannot  be  denied  that  minority  stockholders  are 
bound  hand  and  foot  to  the  majority  in  all  matters  of  legitimate 
administration  of  the  corporate  affairs;  and  the  courts  are 
powerless  to  redress  many  forms  of  oppression,  practiced  upon 
the  minority  under  a  guise  of  legal  sanction,  which  fall  short  of 
actual  fraud.  This  is  a  consequence  of  the  implied  contract  of 
association  by  which  it  is  agreed  in  advance  that  a  majority 
shall  bind  the  whole  body  as  to  all  transactions  within  the  scope 
of  the  corporate  powers.  But  it  is  also  the  essence  of  the  con- 
tract that  the  corporate  powers  shall  only  be  exercised  to  accom- 
plish the  objects  for  which  they  were  called  into  existence,   and 

X Swift  V.  Smith,  65  Md.  428.    But  see  Button  v.  Hoffman,  61  Wis.  20. 

SMoravretz,  §476  Tn  Collier  Mining  Co.  v.  Wilson,  66  Cal.  374,  the  words  "majority 
of  shareholders,"  as  used  in  a  statute,  were  construed  to  mean  the  majority  of  all  persons 
holding  shares,  and  not  the  holders  of  a  majority  of  the  stock. 

SDurfee  v.  Old  Colony  &c.  R.  Co.,  5  Allen  242;  Alexander  v.  Searcy,  81  Ga.  536, 
Meeker  v.  Northrup  Iron  Co.,  17  Fed.  Rep.  38  ;  s.  c.  109  U.  S.  180 ;  Irvin  v.  Railway  Co. 
27  Fed.  Rep.  626. 

4 Bjorngaard  v.  Goodhue  County  Bank,  49  Minn.  483;  Gamble  v.  Queens  Co.  Water 
Co  123  N  Y.  91 ;  Commonwealth  v.  Cullen,  13  Pa.  St.  133;  Chicago  Hansom  Cab  Co. 
V.  Yerkes,  (111.)  30  N.  E.  Rep.  667;  Fougeray  v.  Cord,  (N.J.  Ch.)  24  Atl.  Rep.  499.  See 
Barr  V.  Pittsburg  Plate  Glass  Co.,  51  Fed.  Rep.  33. 

OBrvia  v.  Railway  Co.,  27  Fed.  Rep.  625,  per  Wallace  J. 
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that  the  majority  shall  not  control  these  powers  to   pervert   or 
destroy  the  original  purposes  of  the  corporations.'" 

§218.  Adjourned  Meetings.— A  meetin<;  may  adjourn  from  time 
to  time  without  further  notice  to  the  shareholders."  Corporations 
"may  transact  any  business  at  an  adjourned  meeting  which  they 
could  have  done  at  the  original  meeting.  It  is  but  a  continuation 
of  the  same  meeting.  Whether  the  meeting  is  adjourned  without 
interruption  for  many  days,  or  by  adjournment  from  day  to  day, 
or  from  time  to  time,  many  days  intervening,  it  is  evident  it  must 
be  considered  the  same  meeting  without  any  loss  or  accumulation 
of  powers.'"  In  order  that  notice  of  a  prior  meeting  may  extend 
and  applj'to  a  subsequent  meeting,  the  latter  must  be  held  merely 
for  the  purpose  of  completing  the  unfinislied  business  of  the 
former.*  The  hour  of  adjournment  should  be  definitely  fixed  and 
should  be  entered  upon  the  minutes  in  order  to  affect  the  members 
absent  from  the  first,  with  notice  of  the  adjourned  meeting." 

§219.  Elections.— The  manner  of  electing  the  officers  and  direc- 
tors of  a  corporation  is  ordinarily  regulated  b}'  the  charter  or 
by-laws,  or  by  custom.  In  the  absence  of  any  specific  provision, 
all  that  is  essential  to  a  valid  election  is  that  the  will  of  the  mem- 
bers be  fairly  expressed.*  Every  presum])tion  is  in  favor  of  the 
validity  of  the  proceedings.^  If  the  proper  officers  fail  to  call  a 
meeting  for  the  election  of  officers  or  directors  at  the  proper  time, 
they  may  be  compelled  to  do  so  by  a  writ  of  mandamus.* 

§220.  Illeg-al  Votes.— The  acts  of  the  majority''  are  not  neces- 
sarily vitiated  by  the  reception  of  illegal  votes.  But  if  it  appears 
affirmatively  that  without  the  illegal  votes  the  successful  candi- 
date would  not  have  been  elected,  the  election  must  be  set  aside.' 
"Votes  cast  for  a  candidate  who  is  disqualified  for  the  office,  will 
not  be  thrown  away  so  as  to  make  the  election  fall  on  a  candidate 
having  a  minority  of  votes,  unless  the  electors  casting  such  votes 

1  Miner  v.  Belle  Isle  Ice  Co.,  93  Mich.  97;  LiTinjjston  v.  Lynch,  +  John.  Ch.  573;  Hnt- 
ton  V  Hotel  Co.,  2  Drew  &  S.  ."14-:  l*re\ver  v  Boston  Theater  Co..  104  Mass.  378;  Kean 
V.  Johnston.  9  N.  J.  Hq.  401  ;  Rollins  v.  Clay.  33  Me.  132;  Clearwater  v.  Meredith,  1 
Wall.  25  ;  Clinch  v.  Financial  Corp.  L.  R.  4  Ch.  App.  17.  There  is  no  doubt  of  the  power 
of  a  court  of  eqiiity,  in  case  of  fraud,  abuse  of  trust,  or  misappropriation  of  corporate 
funds,  at  the  instance  of  a  single  shareholder,  to  grant  relief,  and  compel  a  restitution; 
and  where  the  holiiers  of  the  majority  of  stock  control  the  directorate,  and  are  them- 
selves the  wrongdoers,  without  any  showing  that  the  directors  have  been  requested,  or 
the  corporation  has  refused,  to  .Tct.  Dodge  v.  Woolsev,  1  S  How  331;  Pond  v.  Railway 
Co.,  12  Blatchf.  2S0;  March  v.  Railway  Co.,  40  N.  H.  567;  Allen  v.  C  irtis.  20  Conn. 
456;  Hersey  v.  Veazie,  24  Mc.  9. 

3  Smith  V.  Law,  21  N.  Y.  296.     In  re  Newcomb,  (N.  Y.)  18  N.  Y.  S.  16;  Cook  I,  §  6    1. 

sw.-irnerv.  Mower,  11  Vt.  385;  Smith  v.  Law,  21  N.  Y.  296;  People  v.  Batchelor,  22 
N.  Y.  128 ;  Karrar  v.  Perley,  7  Me.  404. 

*  People  V.  Batchelor,  22  N.  Y.  128. 

SThompson  v.  Williams,  76  Cal.  153. 

67n  re  Chenango  Co.  Ins.  Co.,  19  Wend.  634. 

7 Hathaway  v.  .\ddison,  48  Me.  440. 

8  People  V.  Cumniings,  72  N.  Y.  433;  State  v.  Wright.  10  Nev.  167. 

»  First  Parish  v.  Steams,  21  Pick.  148.   In  re  Chenango  Co.  &c.  Ins.  Co..  19  Wend.  635 
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had  knowledge  of  the  facts  on  which  the  disquahfication  of  the 
candidate  for  whom  thej  voted  rested,  and  also  knew  that  the 
latter  was  for  that  reason  disqualified  from  holding  office."^ 

§221.  Irreg-ularities.— While  mere  irregularities  in  the  proceed- 
ings of  corporate  meetings  do  not  necessarily  constitute  a 
ground  for  equitable  interference,  any  acts  done  by  a  portion  of 
the  members  which  bear  the  appearence  of  trick,  secrecy  or  fraud, 
are  invalid  and  will  constitute  grounds  for  avoiding  an  election 
or  other  proceedings  of  the  meeting.  * 

i/n  re  La'wrence  Steamboat  Co.,  44  N.  J.  L.  529,  and  cases  therein  cited. 

2  Beach  I,  §242;  People  v.  Albany  &  S.  R.  Co.,  55  Barb.  344.;  People  v.  Peck,  11 
Wend.  611;  /n  re  Pioneer  Paper  Co.,  36  How.  (N.  Y.)  108;  Atlantic  De  Laine  Co.  v. 
Mason,  5  R.  ]■  46.3.  "As  a  general  rule  of  law,  where,  in  the  election  of  corporate  offi- 
cers, no  particular  form  of  procedure  is  prescribed  by  law,  if  the  wishes  of  the  corpora- 
tors have  been  fairly  expressed,  and  the  election  was  conducted  in  good  faith,  it  will  not 
be  set  aside  on  .iccount  of  any  informalities  in  the  manner  of  conducting  it."  Cook  I, 
S  606,  citing  Philips  v.  Wickham,  1  Paige,  590. 
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CHAPTER  XV. 
Of  Officers  and  Agents,  and  the  Management  of  Corporations. 

§222.  General  Statement.— A  corporation  must  necessarily  per- 
form all  its  acts  through  agents,  and  the  relation  between  direct- 
ors and  other  officers  and  the  corporation  is  that  of  principal 
and  agent.  Such  officers  in  their  dealings  with  the  corporation 
are  governed  by  the  general  principles  of  the  law  of  agency. ' 
The  charter  commonly  provides  that  the  management  of  the  cor- 
poration shall  be  by  certain  specified  agents,  but  this  is  implied  in 
the  absence  of  such  provision.  '^  No  formalities  are  required  in 
the  appointment  of  agents  unless  provided  for  by  charter.'  and 
a  corporation  may  be  bound  by  acquiescence  in  the  acts  of  a 
person  v^ho  assumes  the  authority  of  an  agent,  but  who  in  fact 
was  never  authorized  to  act  for  the  corporation.  * 

§223.  Qualifications  of  Directors.— An\' person  who  has  capac- 
ity to  contract  may  be  a  director  of  a  corporation.  No  special 
qualifications  are  necessary  unless  required  by  the  charter  or  bv- 
laws. '  A  director  need  not  be  a  shareholder  unless  required  to  be 
such  by  the  charter,*  or  as  in  Minnesota  by  statute. '  Where  a 
director  is  required  to  be  a  shareholder,  it  is  sufficient  if  the 
shares  stand  in  his  name  on  the  books  of  the  corporation.*  His 
qualification  shares  may  be  held  by  him  jointly  with  another 
person." 

§224?.  Relation  of  Directors  to  Corporation.— The  directors, 
while  not  technically  trustees,'"  are  agents  with  wide  discer- 
tionary  powers.  They  stand  in  a  fiduciary  relation  to  the  corpor- 
ation,  and   are  held  to  the  utmost  good  faith  in  their  deaHngs 


1  Wayne  v.  Hammons,  (Md.1  27  N.  E.  Rep.  487 ;  Port  v.  Russell,  36  Ind.  61. 

2  Protection  Life  Ins.  Co.  v.  Foote,  79  Iil.  361  ;   Hurlbut  v.  Marshall,  62  Wis.  590. 
SMorawetz  II,  §636. 

♦Goodwin  v.  Union  Screw  Co.,  34  X.  H.  378. 

6  People  V.  Webster,  10  Wend.  554. 

9 Wright  V.  R.  Co.,  117  Mass   226;    People  v.  Northern  R.  Co.,  42  N.  Y.  217. 

7Gen.  St    Minn.  1878,  Ch.  34,  §124. 

gState  V.  Leete,  16  Nev.  242;  tompn  re  State  t.  Hunton,  28  Vt.  594. 

97n  re  Glory  Paper  Mills  Co.,  7  Reports  (Ch.  App.  1894.1  123. 

10 North  Hudson  &c.  Ass'n  v.  Childs,  (Wis.)  52  N.  W.  Rep.  600.  In  BrisRS  t.  Spalding, 
141  U.  S.  132,  the  court  said  :  "  The  relation  between  the  corporation  and  the  directors  Ta 
rather  th-it  of  principal  and  a  :ent,  certainly  so  far  as  creditors  are  conccrnea,  between 
■whom  and  the  corporation  the  relation  is  th.it  of  contract,  and  not  of  trust.  But, 
undoubtedly,  under  circumstances  they  may  be  treated  as  occupying  the  position  of 
trustees  to  cestui  que  trust." 
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with  the  corporation.^  They  must  manage  the  business  of  the 
corporation  with  the  view  of  promoting  the  common  interests, 
and  they  cannot  directly  or  indirectly  derive  personal  profit  or 
advantage  from  their  position  distinct  from  their  co-stock  holders. 
By  assuming  the  office  thc}^  undertake  to  give  their  best  judg- 
ment to  the  interests  of  the  corporation  in  all  matters  in  which 
the\'  act  for  it,  untramelled  by  any  conflicting  personal  interests. 
The  obligation  that  they  will  in  no  way  use  their  position  to 
advance  their  individual  interests  to  the  detriment  of  the  corpor- 
ation is  inherent  in  the  position  of  director.  All  secret  profits 
received  by  directors  in  any  transaction  in  connection  with  cor- 
porate affairs  must  be  accounted  for  to  the  corporation,  although 
the  corporation  may  have  also  benefited  hj  the  transaction. 
The  duties  of  a  director  and  stockholder  are  radically  different.* 
A  stockholder  may  deal  with  the  corporation  to  his  personal 
benefit  and  profit,  but  when  he  becomes  a  director  he  assumes  a 
different  relation  with  distinct  duties.  After  the  insolvency  of 
the  corporation  the  directors  are  trustees  of  its  property  for  the 
benefit  of  its  creditors.^ 

§225.  General  Pov7ers  of  Directors.— The  board  of  directors 
has  implied  power  to  do  w^hatever  the  corporation  maj'  lawfully 
do  in  the  transaction  of  its  ordinary  business.  For  the  purpose 
of  dealing  with  others  it  is  the  corporation.*  But  the  authoritv^ 
"extends  merel^^  to  the  supervision  and  management  of  the  com- 
pany's ordinary'  and  regular  business."  The  directors  have  no 
implied  authority  to  make  a  permanent  and  material  alteration 
of  the  business  or  constitution   of  the  corporation,  even  though 

iHovle  V.  Plattsburgh  &c.  R.  Co.,  .54  N.  Y.  328;  Cumberland  Coal  Co  v.  Sherman,  30 
Barb.  "553;  Wardell  v.  Union  Pac.  R.  Co..  103  U.  S.  651 ;  Koehler  v.  Black  River  Falls 
Iron  Co.,  2  Black  (U  S.)  715.  In  Twin  Lick  Oil  Co.  v.  Marbnry  91  U.  S.  587,  Mr.  Jus- 
tice Miller  said  :  "  That  a  director  of  a  corporation  occupies  one  of  the  fiduciary  relations 
■where  his  dealings  with  tlie  subject  matte  of  the  trust  or  agency,  and  with  the  benefi- 
ciary or  party  whose  interest  is  confided  to  his  care,  is  viewed  with  jealousy  by  the 
courts,  and  may  be  set  aside  on  very  slight  grounds,  is  a  doctrine  founded  on  the 
soundest  morality,  and  which  has  received  the  clearest  recognition  in  this  court  and 
others." 

2 Bird  Coal  &  Iron  Co.  v.  Humes,  (Pa.)  27  Atl.  Rep.  750.  In  Keeney  v.  Converse 
(Mich.  1894.)  58  N.  W.  Rep.  32o,  where  it  appeared  that  a  director  procured  the  accept- 
ance of  an  offer  of  the  stock  of  a  corporation,  in  failing  circumstances,  at  twenty  per 
cent  discount  under  an  arrangement  with  the  purchaser  that  he  should  have  one  half  of 
the  stuck,  which  arrangement  was  open  and  free  from  fraud,  it  was  held  that  stock- 
holders  could   not,   ten   years   afterwards,  compel  the  director  to  account  for  the  profits. 

3In  Ingwersonv.Edgecome,( Neb.  1894,)  60  N.  W.Rep.  1032.  the  court  said  that  "when 
a  corporation  becomes  insolvent,  its  property  and  assets  constitute  a  trust  fund  for  the 
be- efit  of  its  creditors,  and  that  the  directors  and  officers  in  possession  thereof,  being 
trustees  for  all  the  creditors,  cannot  take  advantage  of  th<  ir  position  to  secure  a  prefer- 
ence for  themselves,  but  must  share  ratably  with  other  creditors."  Havwood  v.  Lumber 
Co.,  64  Wis.  630;  Hopkins  Api.eal,  90  Pa.  St.  69;  Sicarii  v.  Oil  Co.  149  Pa.  St.  139; 
Olney  v.  Land  Co.,  16  R.  I.  597;  Rouse  v.  Hank.  46  Ohio  St.  493;  Hays  v.  Bank,  51  Kan. 
535;  Thompson  V.  Lumber  Co.,  4  Wash.  600;  Corey  v.  Wadsworth,  (Ala.)  11  So.  Rep. 
530;  Adams  V.  Milling  Co..  35  Fed.  Rep.  433;  Morawetz  II,  §787,  803;  Beach  I,  §241; 
Wait.  Insol.  Corp.  §162.     See  §85  supra. 

*Burrill  v.  Nahant  Bank,  2  Met.  (Mass.)  163;  Hoyle  v.  Railway  Co.,  54  N.  Y.  314; 
Reichwald  V.  Commercial  Hotel  Co.,  106  111.  439;  Eastern  R.  Co.  v.  Railway  Co.,  Ill 
Mass.  125;  Leavitt  v.  Oxford  &c.  Co.,  3  Utah  265;  Bliss  v.  Kaweah  Canal  Co.,  65  Cal. 
502;  Donohoe  v.  Mariposa  &c.  Co  ,  66  Cal.  317  ;  Heintzelman  v.  Druids'  Relief  Ass'n.  38 
Minn.  138.  The  power  to  ratify  the  unauthorized  acts  of  agents  is  presumed  to  be  in 
the  board  of  directors.     Western  Land  Ass'n.  v.  Ready,  24  Minn.  350. 
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the  business  as  so  altered  is  within  the  company's  chartered 
powers.'  Thus  they  can  neither  increase  the  capital  stock,'  nor 
lease  the  entire  ])ropertyo(  the  corporation,*  nor  sell  tiie  property 
and  wind  up  the  business  ot  the  corporation.*  But  "the  weight 
of  authority'-  seems  to  be  in  favor  of  the  proposition  that  the 
board  of  directors  of  a  corporation  to  which  the  general  manage- 
ment of  its  affairs  is  entrusted  without  particular  restriction,  may 
authorize  a  general  assignment  of  the  corporation  property,  to  be 
made  for  the  benefit  of  creditors,  when  the  condition  of  its  affairs 
is  such  as  to  reasonably  justify  such  a  course,  as  in  the  case  of 
insolvency."* 

§226.  Disqualification  by  Interest.— The  directors  have  no 
power  to  bind  the  corporation  to  a  contract  with  themselves,  nor 
to  represent  it  in  any  transaction  with  third  persons  in  which 
thej^  have  a  personal  interest.^  Thus  a  director  has  no  authority 
to^represent_a_cor]2or  a  transaction  with  any  other  cor- 

poration  in  which  he  is  a  shareholder,^  But' tlie  interest  must  be 
a  real  and  substantiaToneTsuch'as  would  be  likelj- to  induce  the 
agent  to  sacrifice  the  interest  of  his  principal.®  Directors  may  not 
obtain  an  advantage  to  themselves  through  their  control  ot  the 
corporation.  The\^  "hold  a  place  of  trust,  and  by  accepting  the 
trust  are  obliged  to  execute  it  with  fidelity',  not  for  their  own 
benefit,  but  for  the  benefit  of  the  corporation."' 

§227.  "When  a  Director  May  Deal  "With  the  Corporation.— If  the 
corporation  is  represented  by  another  agent  the  reason  for  the 
general  rule  above  stated  fails  and  there  is  no  objection  to  a  di- 
rector dealing  with  the  corporation.  In  that  case  "a  director  or 
officer  of  a  solvent  corporation  ma\'  deal  with  it,  loan  it  money 
and  take  security  therefor  in  like  manner  as  a  stranger."  "•  While 
such  a  transaction  will  be  carefully  scrutinized,  yet  if  it  appears 
that  it  was  in  good  faith  and  beneficial  to  the  corporation,  and 

JMorawetz  I,  §512;  Railway  Co.  v.  Allerton.  18  Wall.  233. 

2  Railway  Co.  «r.  Allerton,  18  Wall.  233;  Kidman  v.  Bowman.  58  Ul  444.  See  Bank  v 
Am.  Dock  &  Tnixt  Co.,  (N.  Y.  1804),  38  N.  E.  Rep.  713. 

SMartin  v.  Railway  Co..  14  Phila.  10. 

*Rollins  V.  CI  I y,  33  Me.  132. 

STripp  V.  N.  W.  Nat.  Jiank,  41  Minn.  400;  Dana  v.  Bank  of  the  U.  S.,  5  Watts  &  S  223' 
Ardesco  Oil  Co  v.  North  Am.  Miniiijr  Co.,  66  Pa.  St.  375;  DeCamp  v.  Alward.  52  Ind' 
4-68;  Chamberlain  V.  Brombtrs,  83  Ala.  576 ;  Chase  v.  Tut  le,  55  Conn.  455;  Wilkinson 
V.  Baueile,  41  N  J.  Eq.  635.  At  common  law  an  insolvent  corporation  could  make  an 
assignment  in  trust  for  the  benefit  of  creditors.  VanOerpoel  v.  Gorman,  (N.  Y.  1894)  33 
N.  E.  Rip.  932;  Haxtun  v.  Bishop,  3  Wend.  13;  De  Ruyter  v.  Trustees,  3  Barb.  Ch  119- 
S  N.  Y.  238  ;  Moraweiz  II,  §802.  note. 

6  Warden  v.  U  I'.  R.  Co  ,  lOH  U.  S.  651  ;  West  St.  Louis  Savinps  Bank  v.  Sh.iwncc  Co- 
Bank,  95  U  S.  557;  Rhodes  v.  Webb,  24  Minn.  292.  Jones  v.  Morrison,  31  Minn.  140 ' 
Cook  V.  Sherman,  20  Fed.  Rep.  167. 

TGilman  itc.  R.  Co.  v.  Kelly,  77  111  426;  Wardell  v.  U.  P.  R.  Co.,  103  U.  S  651  See 
Weed  V.  Little  Kails  &c.  R.  Co.,  31  Minn.  62. 

8  Bank  V.  Flour  Co..  41  Ohio  St.  552;  Bristol  v.  Scranton,  (C.  C.  A.  6S94)  63  Fed 
Rep   218. 

SKoehler  V.  Hlack  River  Falls  Iron  Co..  L'  Black  (U.  S.)  715. 

10 Harts  V.  Brown,  77  III.  226  :  Mullannhv  B.-ink  v.  Schott,  34  111  ."S-pp.  500  affirmed  in 
26  N.  E.  Rep.  iTIl  Snp  )  640;  Beach  v.  Miller,  ISO  111.  162;  Ro-idioom  v  Whittaker  132 
111.  81 :  Louisville  &c.  R,  Co.  v.  Carson.  (III.  1894),  38  N.  E    Rep.  140. 
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the  stockholders  with  full  knowledge  received  the  benefits  it  will 
be  upheld  even  in  a  court  of  equity.^  Hence  an  officer  or  agent 
may  purchase  property  and  afterwards  sell  it  to  the  corporation 
if  he  was  not  guilty  of  a  breach  of  dut\^  in  the  purchase.  The 
same  principle  will  permit  him  to  purchase  a  claim  at  a  discount 
and  afterwards  enforce  it  in  full  against  the  corporation.^  But  a 
purchase  of  land  by  a  director  from  the  corporation  at  a  greatly 
inadequate  price  raises  a  presumption  of  fraud  and  throws  upon 
the  oTticer  the  burden  of  showing  the  validity  of  the  transaction. 

^22S.  Right  of  Corporation  to  Repudiate  Unauthorized  Act.— 
A  corporation  may  repudiate  or  ratify  any  transaction  entered 
into  by  its  agents,  if  the  transaction  is  of  a  character  which  it 
might  have  originally  authorized.*  But  if  the  corporation  has 
received  property  or  money  from  such  agent  under  the  con- 
tract, it  must  return  the  value  so  received  upon  repudiating 
the  transaction.  * 

§229.  Directors'  Meetings.— The  management  of  the  corpora- 
tion is  vested  in  the  board  of  directors  as  a  board,  and  not  in  the 
individual  members  thereof,  and  'they  have  no  authority  to  act 
save  when  assembled  at  a  board  meeting.  The  separate  action, 
individuall3%  of  the  persons  composing  such  governing  body  is 
not  the  action  of  the  constituted  body  clothed   with  corporate 

1  Barr  V.  Pittsburgh  f  late  Glass  Co  ,57  Fed.  Rep.  86;  Gorder  v.  Plattsmouih  Canning 
Co.,  (Neb.  1893),  41  Am.  &  Eng.  C.  C.  87;  Keenev  v.  Converse,  (Mich.  1894),  58  N.  W. 
Rep.  325;  Twin  Lick  Oil  Co.  v.  Marbury,  91  U.  S.  587;  Leavenworth  Co.  v.  C.  R.  I.  & 
P.  R.  Co.,  134  U.  S.  688 ;  Battelle  v.  N.  W.  Cement  &c.  Co.,  37  Minn.  89;  Garrett  v.  Plow 
Co.,  70  la.  697;  Welch  v.  Bank,  122  N.  Y.  177;  Holt  v.  Bennett,  146  Mass.  437;  Salt 
marsh  v.  Spaulding,  147  Mass.  224. 

2Morawetz  I,  §521,  approved  in  St   Louis&c.  R.  Co.  v.  Chenault,  36  Kan.  51. 

SWoodruff  v.  Howes,  88  Cal.  184.  In  Miner  v.  Belle  Isle  Ice  Co.,  93  Mich.  97, 
McGrath  J.  said:  "The  authorities  upon  the  question  of  the  validity  of  contracts  made 
by  directors  with  the  corporation,  are  by  no  means  harmonious.  It  is  laid  down  in 
many  of  the  text  book  s  that  such  contracts  are  voidable  at  the  instance  of  the  corpor- 
ation. 1  Beach,  Corp  §  §241-242;  Morawetz,  Corp.  §  §243-245  ;  Taylor,  Corp.  §  §629. 
630;  2  Field,  Dric-fs,  193.  Again  it  has  been  held  that  a  director  may  deal  with  the  com- 
pany in  like  manner  as  with  an  individual,  if  he  deals  honorably,  and  without  endeavor- 
ing to  influence  or  control  it.  16  Am.  Law  Rev.  917;  Hart  V.  Brown,  77  III.  226;  U.  S. 
Rolling  Stock  Co.  v.  Atlantic  &  G.  R.  Co.,  34  Ohio  St.  450  ;  Mayor  v.  Inman,  57  Ga. 
370;  Our  own  i-ourt  in  People  v.  Overyssel,  11  Mich.  222,  and  in  Railway  Co.  v.  De-wey, 
14  Mich.  477,  have  held  that  such  contracts  w^cre  not  only  voidable,  but  absolu- 
tely void.  •  •  •  All  the  authorities  agree  that  it  is  essential  that  the  majority  of  the 
quorum  of  a  board  of  directors  shall  be  disinterested,  in  respect  to  the  matter  voted 
upon.  1  Beach,  Corp.  276 ;  Smith  v.  Association,  78  Cal.  289.  Where  a  loiin  board  of 
three  are  authorized  to  make  a  grant  to  a  railroad,  and  two  of  them,  one  being  director 
of  the  railroad,  make  the  grant,  the  court  will  set  it  aside.  San  Diego  v.  Railroad  Co., 
44  Cal.  106;  Bill  v.  Telegraph  Co.,  16  Fed.  Rep.  14.  A  salary  voted  to  the  president 
by  a  quorum  of  directors,  tv,-'>  bein;.;  absent,  and  the  president  being  one  of  the  three,  is 
not  enforceable.  Copeland  v.  Manufacturing  Co.,  47  Hun.  235,  where  the  chief  stock- 
holder, who  is  president,  induces  the  directors,  his  dummies,  to  vote  a  large  salary  to 
him,  the  corporation  may  defeat  the  oflicers  action  at  law  to  recover  it.  Davis  v.  Rail- 
ro.'id  Co.,  22  Fed.  Rirp.  883,  where  the  majority  of  stock  of  a  corporation  was  held  by  one 
family  who  voted  aw^ay  the  corporate  xjrofils  for  salaries,  the  minority  may  call  upon  a 
court  of  equity  to  remedy  the  fraud.  Sellers  v.  Iron  Co.,  13  Fed.  Rep.  20.  A  stockholder 
maycompel  the  contractors  to  disengage,  when  they  obtain  a  contract  through  their  asso- 
ciation or  hirelings  being  made  directors.  Currier  V.  Railroad  Co.,  35  Hun.  ( N.  Y.  ,355. 
Whentwocontractors  cause  a  railroad  corporation  to  be  formed, in  -which  one  contractor 
Ivecomes  a  director,  and  the  other  directors  are  clerks  of  the  second  contractor,  and  the 
construction  control  is  made  with  these  two,  by  me.ins  of  dummy  intermediaries,  at  an 
improvident  price,  one  of  the  co::tractors  cannot  compel  the  other  to  divide  the  profits. 
Jackson  v.  McLean,  36  Fed.  Rep.  213.  See  Hirsche  v.  Sims,  (H.  L.  1804),  11  R.  43. 
*  Hotel  Co.  v.  Wade.  97  U.  S.  13  :  Aberdeen  R.  Co.  v.  Blakie,  1  Macq.  App.  461. 
S Gardner  v.  Butler,  30  N.  J.  Eq.  702. 
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powers."*  But  a  director  may  be  appointed  by  the  board  to  act 
as  their  agent. ''  Notice  of  a  directors'  mi.'cting  mu.it  be  given  in 
the  same  manner  as  notice  of  a  shareholders'  meeting.'  But 
when  all  the  directors  are  present  or  participate  in  the  meeting, 
the  fact  that  no  notice  was  given  is  immaterial.*  The  ordinary 
business  of  the  board  may  be  transacted  under  a  general  notice,* 

§230.  Place  of  Directors'  Meetings.— Stockholders' meetings  are 
generally  required  to  be  held  in  the  state  where  the  corporation 
was  created,  but  "the  authorities  are  now  uniform  that  an 
agent  of  a  corporation  may  exercise  its  powers  out  of  the  state 
incorporating  it  providing  there  is  nothing  in  its  charter  or  in 
the  nature  of  its  affairs  contravening  it.  If  one  agent  may  thus 
act  there  would  seem  to  be  no  sensible  reason  why  a  board  of 
directors  may  not  do  so,  and  as  directors  are  only  agents  the 
principle  is  broad  enough  to  include  them."* 

§231.  Stockliolders  Control  Over  Directors.— The  power  of 
management  vested  in  the  board  of  directors  is  conclusive  in  its 
character.  Their  will  must  govern  in  the  absence  of  fraud  or 
breach  of  trust,''  and  the  courts  will  not.  even  on  the  petition  of 
the  majority  of  the  stockholders,  compel  the  directors  to  do  an 
act  contrar3'to  their  judgment. 

§  232.  Liability  of  Directors  by  Statute.— The  directors  are  by  stat- 
ute in  some  states  made  liable  for  the  debts  of  the  corporation. 
The  liability'  is  sometimes  absolute  to  a  certain  amount,'  or  for 
an  amount  in  excess  of  a  designated  indebtedness,' but  more 
commonly  it  is  penal  for  a  breach  or  neglect  of  duty,*"  as  a  fail- 
ure to  make  a  report,"  or  the  making  of  a  false  report." 

§233.  Liability  of  OfiQcers  for  Acts  in  Excess  of  Authority. — 
Directors  and  other  officers  who  exceed  their  authority  are  not 
only  liable  to  the  corporation  for  an}-  damages  occasioned  there- 
by to  it,  but  are  also  personally  liable  to  the  parties  with  whom 

1  Bald  win  V.  Canfield,  26  Minn.  43;  Titus  v.  Cairo  &c.  R.  Co..  37  N.J.  L.  98. 

2  Northampton  Bank  v.  Pepoon,  11  Mass.  288. 

SHerringtow  v.  Liston,  47  la.  11.  But  it  has  been  held  that  if  a  quorum  meet  it  is 
immaterial  whether  notice  was  given  to  the  others.  Edgerly  v.  Emerson,  23  N.  H.  555; 
Bar.k  V.  Flour  Co..  41  Ohio  St.  552. 

*Minneapoli3  Times  Co.  v.  Nimocks,  53  Minn.  381. 

6Jn  re  Argus  Co.  (N.  Y.)  38  N.  E.  Rep.  388. 

6  Wood  Hydraulic  &e.  Mining  Co.  v.  King,  45  Ga.  34;  Gen.  St.  Minn.  1878.  Ch.  34 
Tit.  8,  §404. 

7  Dodge  V.  Wolsev,  18  How.  (U.  S.)  331  ;  Hunter  v.  Roberts  &c.  Co.  (Mich.)  47  N.  W. 
Rep  131 ;  Sims  V.  Si.  R.  Co.,  37  Ohio  St.  556;  Moses  v.  Thonipkins,  84  Ala.  613;  Pratt 
V.  Pratt,  33  Conn.  446. 

sState  V.  Andrews.  18  N.  Y.  Supp.  167. 
eThatcher  v.  King,  (Ma^?s.)  31  N.  E.  Rep.  648. 

loGen.  St.  Minn.  1878,  Ch.  34,  §  §141,  142  ;  Patterson  v.  Minn.  Mfg.  Co..   41  Minn.  84. 
11  Gold  V.  Clyne.  (N.  Y.)  31  N.  E.  Rep.  980. 

ijTorbett  v.  Godwin.  62  Hun.  407;  Ferguson  v.  GiU,  19  N.  Y.  Supp.  149;  Chittenden 
Y,  Thannhauser,  47  Fed.  Rep.  410. 
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they  have  dealt.'  "  There  can  be  no  doubt  that  if  the  directors  or 
officers  of  the  company  do  acts  clearly  beyond  their  power  where- 
by loss  ensues  to  the  company,  or  dispose  of  its  property,  or  pay 
away  its  money  without  authority  they  will  be  required  to  make 
good  the  loss  out  of  their  private  estate.'"  This  is  the  rule 
whether  the  disposition  made  of  money  or  property  of  the  cor- 
poration is  one  either  not  within  the  lawful  power  of  the  corpor- 
ation, or  if  within  the  power  of  the  corporation,  is  not  within  the 
power  or  authority  of  the  particular  officer  or  officers.*  Thus  a 
party  who  acts  as  agent  for  a  corporation  which  is  not  author- 
ized to  transact  business  in  the  state,  knowing  such  to  be  the  fact, 
is  personally  liable.*  So  a  director  is  liable  to  a  stockholder  for 
false  representations  upon  the  faith  of  which  he  makes  a  loan  to 
the  corporation.*  This  liability  for  unauthorized  acts,  although 
prohibited  by  statute  or  by-law,  rests  upon  the  common  law  rule 
which  renders  every  agent  liable  who  violates  his  authority  or 
neglects  his  duty." 

§  234.  Liability  for  Abuse  of  Trust.— The  directors  of  a  private 
corporation  who  wilfully  abuse  their  trust  or  misapply  the  funds 
of  the  company  by  which  a  loss  is  sustained,  are  personally  liable 
to  make  good  the  loss,  and  they  are  equally  liable  if  they  suffer 
the  corporate  funds  or  property  to  be  wasted  by  gross  neglect 
and  inattention  to  the  duties  of  their  position.^  So  if  there  is 
neglectful  abandonment  of  his  official  duty  by  a  director,  or  if  he 
leaves  the  entire  control  of  the  company's  business  to  other  agents 
and  fails  to  exercise  proper  supervision,  he  is  liable  for  losses 
which  due  attention  and  diligence  on  his  part  might  have  pre- 
vented. If  there  is  culpable  negligence  of  this  character  on  the 
part  of  a  director  an  action  at  law  may  be  maintained  against 
him  by  his  principal,  as  in  other  cases  of  agency,  without  joining 
his  associates.®  An  officer  who  has  misappropriated  the  funds  of 
a  corporation  can  not  cure  the  breach  and  demand  further 
custody  of  the  assets  by  simply  restoring  the  money.® 

§235.  For  Mistake  of  Fact.— Directors  are  not  liable  for  mis- 
takes of  fact  if  they  exercise  due  diligence  and  care.  Thus  thc}^  are 

1  Solomon  v.  Penorar,  89  Mich.  11;  Citizens'  Building  Ass  n.  v.  Coriell,  3-i  N.  J.  liq. 
383;  Nellipan  v.  Campbell.  20  N.  Y.  Supp.  234,.  But  see  Farmers'  and  Mechanics'  Bank 
V.  Colby,  64  Cal.  352. 

ZThompson,  Liability  of  Officers,  §375;  Discount  Co.  v.  Brown,  L.  R.  8  Eq.  381;  Flit- 
croft's  Case,  21  Ch.  Div.  519;  Ins.  Co.  v.  Jenkins,  3  Wend.  130. 

8  North  Htjdson  &c.  Ass'n.  v.  Childs,  (Wis.)  52  N.  W.  Rep.  600. 

*Lasherv.  Stimson,  145  Pa.  St.  30. 

SMorawetz  I,  §573.  As  to  what  acts  are  sufficient  to  charge  the  officers,  see  Perry  v. 
Tuscaloosa  &c.  Co.,  (Ala.)  9  So.  Kep.  217;  Wayne  Pike  Co.  v.  Hammons,  (Ind.)  27  N.  B. 
Rep.  4-87;  Ellis  v.  Ward,  (111.)  25  N.  E.  Rep.  530. 

6Briggs  V.  Spaulding,  141  U.  S.  132;  North  Hudson  &c.  Ass'n.  v.  Childs,  (Wis.)  53  N. 
W.  Rep.  600;  'Jhroop,  Lialtility  of  Officers,  §357. 

7 Robinson  v.  Smith,  3  Paige,  221  ;  Brinckeihoff  v.  Bostwick,  88  N.  Y.  52. 

8Hom  Silver  M  ininc;  Co.  v.  Rvan.  42  Minn.  1'j6;  Hun  v.Cary,  82  N.  Y.  65;  Empire  &C. 
Bank  v.  Beard.  (18J4)  30  N.  Y.  Sup.  756;  Thompson,  Liability  of  Stockholders,  §368: 
Wharton  on  Negli;^ence,  §4-35. 

SFougeray  v.  Cord,  (N.  J.  Eq.)  24  Atl.  Rep.  499. 
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not  personally  liable  for  erroneously  paying  a  dividend  out  of 
capital  if  they  made  acarclul  investij^ation  and  honestly  believed 
that  there  were  profits  out  of  which  to  pay  the  dividend.' 

§236.  For  Mistake  of  Law.— Where  the  directors  act  in  g^ood 
faith  and  with  jjroper  diligence,  the}'  are  not  responsible  for  mis- 
takes of  law.'  They  are  not  bound  to  consult  counsel,*  and  the 
fact  of  having  consulted  counsel  while  evidence  of  care  will  not 
necessarilv  exempt  them  from  liability  if  they  do  not  act  in  good 
faith. ^ 

8  237.  For  Care  of  Papers.— The  liability  of  the  officers  of  a 
corporation  for  corporate  funds  and  papers  intrusted  to  their 
care,  is  that  of  an  ordinary  trustee  or  bailee  for  hire. ' 

§  238.  Failure  to  Make  Annual  Report.— Where  an  annual  report 
is  made  and  filed  as  required  by  statute,  the  fact  that  it  is  false 
will  not  render  the  directors  liable  as  for  a  failure  to  make  and 
file  a  report.® 

§239.  Degree  of  Oare  Required  of  Directors.— The  degree  of  care 
required  of  directors  is  such  as  a  prudent  man  exercises  in  his 
own  affairs.^  In  a  recent  case*  it  was  said:  "In  respect  to 
directors  or  those  acting  ex  officio  as  such,  the  rule  of  liability 
has  been  the  subject  of  much  discussion  in  the  recent  case  of 
Briggs  Y.  Spaulding,'  in  which,  althoua:h  there  was  a  strong  dis- 
sent, the  rule  may  be  regarded  as  settled,  in  the  federal  courts  at 
least,  and  in  the  courts  of  several  of  the  states  as  there  laid 
down,  and  to  the  effect  that  directors,  althougfh  often  called 
trustees,  are  not  such  m  any  technical  sense,  but  that  they  are 
mandataries,  the  relation  between  them  and  the  corporation 
being  rather  that  of  principal  and  agent,  but  under  circum- 
stances they  may  be  treated  as  occup^'ing,  in  consequence  of  the 
powers  conferred  on  them,  the  position  of  trustees  to  cestuis  que 
trustent;  that  the  degree  of  care  required  of  them  depends  upon 
the  subject  to  which  it  is  to  be  applied,  and  each  case  is  to  be 
determined  upon  its  own  circumstances;  that,  as  they  render 
their  services  gratuitously,  they  are  not  to  be  held  to  the  degree 
of  responsibility  of  bailees  for  hire,'"  or  expected  to  devote  their 
whole  time  to  their  duties ;  that  they  are  not  in  the  absence  of 
any  element  of  positive  misfeasance,  and  solelv  on  the  grounds  of 

lExcelsior  Petroleum  Co.  v.  Lacey,  63  N.  Y.  422. 

aHodges  v.  New  Eng.  Screw  Co.,  1  R.  I.  312;  Williams  v.  McDonald,  37  N.J.  Eq.  409 
Spering's  Appeal,  71  Penn.  St.  24.. 

SVance  v.  Phoenix  Ins.  Co.,  4  Lea  (Tenn.)   385. 

*See  Caulkin  v.  Gas  Light  Co.,  85  Tenn.  6.S3. 

6  Mowbray  V.  Antrin,  (Ind.)  23  N.  E.  Rep.  858. 

•  Mathews  v.  Patterson,  (Colo.)  26  Pac.  Rep.  812. 

THora  Silver  Mining  Co.  t.  Ryan,  42  Minn.  196. 

8  North  Hudson  Sec.  Ass'n  v.  Childs,  (Wis.)  52  N.  W.  Rep.  600. 

9141  U.S.  132. 

lOMorawetz  I,  §552;   Hun   v.  Gary,  82  N.  Y.  65  ;  Horn  Silver  Mining  Co.  r.    Ryan,    42 
Minn.  196. 
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passive  negligence,  to  be  held  liable,  unless  their  negligence  is 
gross,  or  they  are  fairly  subject  to  the  imputation  of  a  want  of 
good  faith.  *  *  *  The  degree  of  care  they  are  bound  to 
exercise  is  that  which  ordinar3^  prudent  and  diligent  men 
would  exercise  under  similar  circumstances  in  respect  to  a  like 
gi-atuitous  employment,  regard  being  had  to  the  usages  of 
business  and  the  circumstances  of  each  particular  case;  that 
they  are  not  liable,  in  the  absence  of  fraud  or  intentional 
breach  of  trust,  for  negligence,  mistakes  of  judgment,  and 
bad  management  in  making  investments  on  doubtful  or  insufh- 
cient  security.  Where  they  have  not  profited  personally  by 
their  bad  management,  or  appropriated  any  of  the  property 
of  the  corporation  to  their  own  use,  courts  of  equity  treat  them 
with  indulgence.  Were  a  more  rigid  rule  to  be  applied,  it  would 
be  difiicult  to  get  men  of  character  and  pecuniary  responsibility 
to  fill  such  positions."^ 

§ 240.  Compensation  of  Directors— Directors  and  other  officers 
can  not  fix  their  own  compensation.  The  directors  are  not 
entitled  to  any  compensation  for  their  official  services  unless 
it  is  provided  for  by  the  charter  or  bj^-laws  adopted  b}'  the  stock- 
holders. ^  But  il  the  director  is  properly  employed  to  perform 
services  which  do  not  pertain  to  his  office  of  director,  he  is 
entitled  to  the  reasonable  or  agreed  value  of  such  services. ' 
Unless  otherwise  provided  by  charter  the  directors  may  fix  the 
compensation  of  other  officers,  but  they  have  no  authority  to 
appropriate  the  funds  in  paying  claims  which  the  corporation  is 
under  no  legal  or  moral  obligation  to  pay,  as  lor  past  services 
which  have  been  rendered  and  payed  for  at  a  fixed  salary  pre- 
viously agreed  upon,  or  under  a  previous  agreement  that  there 
should  be  no  compensation.* 

§ 241.  The  Treasurer— The  treasurer  is  the  general  fiscal  agent 
of  the  corporation  and  is  generally  given  large  powers  in  the 
management  of  its  financial  matters.  But  he  has  no  power  by 
virtue  of  his  office  alone  to  borrow  money  and  give  the  corporate 
notes  therefore.*    But  the  authority  to  sign  notes  on  behalf  of 

1  Thompson,  Liability  of  Officers,  §357;  Beach,  Priv.  Corp.  §249;  Spering's  App.,  71 
Pa  St  1  ■  Swentzel  v.  Bank,  (Pa. )  23  Atl.  Rep.  405  ;  In  re  Dean  Coal  Mining  Co.,  10  Ch. 
Div  4.50-'  Ackerman  V.  Halsev,  37  N.J.  p:q.  356;  /n  re  Denham,  25  Ch.  Div.  752;  Watt's 
App.,  78  Pa.  St.  370 ;  Hun  v. "Gary.  82  N.  Y.  65. 

2Thompson,  Offi-ers  of  Corporations  §361;  Jones  v.  Morrison,  31  Minn.  140;  Citizens 
Nat.  Bank  v.  Elliot,  55  la.  1()4;  Maux  Ferry  Gravel  Co.  v.  Branegan.  40  Ind.  361. 

3 Rogers  V.  Hastings,  22  Minn.  25  ;  Tea  Eck  v.  Pontiac  &c.  Co.,  (Mich.)  41  N.  W.  Rep. 
905;  New  Orleans  &c.  Co.,  v.  Brown,  36  La.  Ann.  138;  Illinois  Linen  Co.  v.  Hough,  91 
lU.   63. 

*Jones  V.  Morrison.  31  Minn.  140. 

6  Appeal  of  Philler,  161  Pa.  St.  157;  In  re  Millward-ClifT  Cracker  Co.,  (Pa.  1894)  28  Atl. 
Rep  1072;  Fifth  Ward  Sav.  Bank  v.  First  Nat.  Bank,  48  N.J.  L.513;  Chemical  &c.  Bank 
V.  Wagner,  (Ky.  1892)  20  S.  W.  Rep.  535  ;  Craft  v.  South  Boston  &c.  Co.,  (Mass.  1889) 
22  N  E  Rep.  920;  Page  v.  Fall  River  &c.  R.  Co.,  31  Fed.  Rep.  257;  Lester  v.  Webb, 
1  Alien  34;  Columbia  Bank  v.  Gospel  &c.  Church,  6  N.  Y.  Supp.  537;  Wahlig  v.  Stan- 
dard &c.  Co.,  9  N.  y.  Supp.  739. 
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the  corporation  need  not  appear  in  the  by-laws,  nor  need  It  have 
been  expressly  given  by  a  vote  of  the  directors  or  stockholders. 
It  may  be  inferred  from  usage,  and  will  be  implied  when  he  has 
been  accustomed  to  act  as  the  managing  agent  of  the  corpora- 
tion.' But  if  the  corporation  permits  the  treasurer  to  act  as  its 
general  fiscal  agent,  and  holds  him  out  to  the  public  as  having  the 
gcneralauthority  implied  from  his  official  name  and  character  and 
by  its  silence  cmd  acquiescence  allows  him  to  draw  and  accept 
drafts  and  sign  and  endorse  notes,  it  is  bound  by  his  acts  when 
done  within  the  scope  of  such  implied  authority.'  The  question  is 
also  aflfected  by  the  character  of  the  lousiness  transacted  by  the 
corporation.  Thus,  in  a  recent  well  considered  decision  it 
was  held  that  the  treasurer  of  a  gas  light  company  had 
authority  by  virtue  of  his  office  to  sign  a  promissory  note 
which  would  bind  the  corporation.  The  court  said:  "Upon 
consideration  ot  the  decisions  cited,  we  think  it  fair  to  say 
that  the  making  and  endorsing  of  negotiable  paper  is  to  be  pre- 
sumed to  be  within  the  power  of  the  treasurer  of  a  manufactur- 
ing and  trading  corporation,  whenever,  from  the  nature  of  its 
ordinary  business  as  usualh'  conducted,  the  corporation  is  natu- 
rally to  be  expected  to  use  its  credit  in  carrA'ing  on  its  commer- 
cial transactions.  Such  paper  is  the  usual  and  ordinary  instru- 
ment of  utilizing  credit  in  commercial  dealings,  and  it  is  for  the 
interest  of  the  corporation  and  of  the  community  that  the  best 
instrument  should  be  employed.  It  is  no  less  for  the  interest  of 
all,  that  if  negotiable  paper  is  to  be  employed,  its  validity  should 
not  be  open  to  objections  which  would  impair  its  usefulness  by 
requiring  at  ever}'  step  on  inquiry  into  the  authority  by  which 
it  is  issued."^ 

§242.  Liability  for  Fraudulent  Acts  of  OflQcers.— A  corporation 
is  liable  to  an  innocent  holder  of  certificates  of  stock  fraudulently 
issued  under  its  seal  and  signed  bjMts  proper  officers.'  This  is 
true  although  the  signature  of  one  of  the  officers  is  forged  by 
another  officer  who  is  intrusted  with  the  custody  of  the  stock 
books. 

iFay  V.  Noble,  12  Gush.  (Mass.)  1. 

3Merchants  Nat.  Bank  v.  Citizens  Gas  &  Light  Co.,  159  Mass.  505  ;  McNeil  v  Boston 
Chamber  of  Com.,  154.  Mass.  277;  Mining  Co.  v.  Anglo-Cal.  Bank,  104U.  S.  192; 
Credit  Co.  v.  Howe  Machine  Co.,  54  Conn.  357;  Page  v.  Fall  River  &c.  Co.,  31  Fed.  Rep. 
257:   Beach  I,  §213. 

3  Merchants  .Vat.  Mank  v.  Citizens  Gas  Light  Co.,  159  Mass.  505;  Matson  -v.  Alley, 
14-1  111.  2S4.  The  treasurer  of  a  water  -works  company  has  no  i»nplicr!  power  to  borrow 
money.  First  Nat.  Bank  v.  Council  Bluffs  Water  Co.,  0  .\.  Y.  Siipl.  859.  As  to  powers  of 
treasurer  in  o  her  respects  see  Jackson  v.  Campbell,  5  Wend.  571  ;  Dcdham  Inst.  v.  Slack, 
6  Cush.  408;  Brown  v.  Winnissitnmet,  93  Mass.  326 :  Perkins  v.  Bradler,  24  Vt.  66 ; 
Slate  V.  Felton,  (N.J.)  19  Atl.  Rep.  123;  Alexander  v.  Cauldwell,  83  N.Y.4s6;  Phillips  v. 
Campbell,  43  N.  Y.  271  ;  Adams  v.  Mills,  60  N.  Y.  533;  St.  Tames  v.  Newburv  &c.  R.  Co.. 
(la.)  7  Atl.  Kcp.  102;  Odd  Fellows  v.  Bank,  42  .Mich.  461  :  Stevens  v.  Carpe  &c.  Co., 
57  Mich.  427;  Kalamazoo  &c.  Co.  v.  McAlister,  36  Mich.  327;  Tripp  v.  New  &c.  Co., 
137  Mass.  499. 

*Moores  v.  Citizens  National  Bank,  111  U.  S.  156;  Allen  v.  South  Boston  Railway  Co., 
150  Mass.  200;  Manhattan  Beach  Co.  v.  Hamed,  27  Fed.  Rep.  484. 
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§243.  Illustration.— Fifth  Av<3.  Bank  V.  Forty-Second  St.  &  Grand 
St.  Ferry  Co."^  — lu  September,  1885,  the  plaintiff,  a  domestic  corporation, 
loaned  one  Hotele,  fifteen  thousand  dollars,  upon  his  individual  note,  pay- 
able iu  three  months,  and  secured  by  the  pled.ge  of  an  instrument  which  upon 
its  face  purported  to  be  a  certificate  for  one  hundred  .and  sixty  shares  of  stock  of 
the  defendant,  a  domestic  railroad  corporation  having  its  office  and  principal 
place  of  business  in  the  same  city  with  the  plaintiff.  It  was  subsequently  dis- 
covered that  this  certificate  was  spurious,  and  that  the  signature  thereto  of  the 
defendant's  president  had  been  forged  by  one  Kben  S.  Allen,  its  secretary,  who 
was  also  its  treasurer  and  transfer  agent,  and  who  had  in  these  capacities 
signed  and  countersiiined  the  certificate,  and  delivered  it  to  Hofcle,  who  was  his 
partner  in  business,  for  the  purpose  of  raising  money  upon  it,  to  be  used  in  the 
firm  utidertaking.  We  are  required  upon  this  appeal  to  determine  how  far  the 
defendant  company  is  liable  for  the  loss  sustained  by  the  plaintiff  in  consequence 
of  this  fraudulent  and  criminal  act  of  one  of  its  principal  officers. 

The  good  faith  of  the  plaintiff  in  the  transaction  by  means  of  w^hich  he  became 
possessed  of  the  forged  certificate  seems  to  be  satisfactorily  established.  Hofele 
w^as  a  stranger  to  the  officers  of  the  bank,  and  they  had  no  knowledge  of  his 
business  relations  w^ith  Allen,  or  that  the  latter  was  in  anyway  interested  in  the 
proposed  loan.  Before  acting  upon  Hofele's  application  for  a  discount,  the 
plaintiffs  president  sent  its  confidential  clerk  to  the  office  of  the  defendant  with 
the  certificate,  who,  pursuant  to  instructions,  showed  it  to  the  person  in  charge 
of  the  office,  who  w^as  then  unknown  to  the  clerk,  but  w^ho  proved  to  be  Allen, 
its  secretary  and  treasurer,  and  who  was  asked  if  it  was  genuine,  and  all  right, 
and  if  Hofele  was  a  stockholder  of  the  company,  to  which  in  affirmative  reply 
was  given,  and  a  descriptioi:  of  Hofele,  from  which  the  bank  might  identify  him 
as  the  person  who  had  presented  the  certificate,  and  sought  the  loan  upon  the 
strength  of  it.  The  clerk  reported  the  result  of  the  interview  to  the  plaintiffs 
officers,  who  thereupon  discounted  Hofele's  note  for  the  sum  named,  payable  in 
three  months,  and  accepted  the  certificate  as  collateral  security,  in  the  usual 
form,  for  its  payment,  and  for  all  other  present  or  future  demands  of  the  bank 
against  him.  The  note  was  renewed  from  time  to  time,  and  increased  in 
amount,  and  some  smaller  notes  given,  until  his  indebtedness  amounted  to  $35,- 
000  and  upwards.  Meanwhile  the  plaintiff  had  taken  as  additional  security 
a  like  certificate  for  50  shares,  to  which  the  signature  of  the  defendant's  presi- 
dent had  also  been  forged,  and  which  w^as  first  received  as  security  for  a  loan  of 
$5,000.  This  loan  was  afterwards  consolidated  with  the  other  loans,  and 
became  a  part  of  the  total  indebtedness,  for  which  both  certificates  were  held  as 
security.  Upon  the  pledge  of  the  50-share  certificate  the  plaintiff  made  no  inqui- 
ries of  the  defendant,  or  of  any  of  its  officers,  with  reference  to  its  genuineness. 
In  July,  1889,  Hofele  ordered  the  plaintiff  to  sell  the  two  certificates,  and  signed 
the  usual  blank  transfer  or  power  of  attorney  for  that  purpose  upon  the  back  of 
them.  When  they  were  first  hypothecated,  he  had  executed  a  separate  power  of 
attorne}',  authorizing  plaintifi  to  sell  and  transfer  them  in  ease  of  default  in  the 
payment  of  the  loans.  The  certificates  were  sold  by  plaintiffs  brokers,  and  the 
net  sum  of  $4'3.890  received  .and  placed  to  Hofele's  credit,  and  his  indebtedness 
charged  to  his  account,  leaving  an  apparent  balance  due  him  of  $8,479.  "When 
the  certificates  were  presented  by  the  purchasers,  at  the  office  of  defendant  for 
transfer,  it  was  refused  upon  the  ground  that  they  vpere  forged  and  spurious,  and 
the  treasurer  and  transfer  agent  wrote  across  their  face  in  red  ink  the  words 
"No  good,"  and  added  their  official  signatures  to  the  statement.  The  plaintiff 
then  refunded  to  the  purchasers  the  amount  paid  upon  the  sale  of  thecertiffcates, 
and  took  an  assignment  from  them  of  all  rights  of  action  which  thejj^  had 
against  the  defendant;  and,  upon  the  refusal  of  the  defendant  to  recognize  the 
certificates  as  valid  evidences  of  title  to  its  shares  of  stock,  this  action  was 
brought,  in  which  the  plaintiff  has  recovered  for  its  loss  on  account  of  the  inval- 
idity of  the  160-share  certificate,  and  the  defendant  alone  has  appealed. 

With  respect  to  this  certificate,  we  fail  to  discover  any  omission  on  the  part  of 
the  plaintiff  which  would  impeach  its  character  as  a  bona  fide  holder.  It  made 
inquiry  at  the  office  of  the  defendant,  where  its  books  and  records  were  kept,  and 

1 137  N.  Y.  231  (1893),  Maynard  J. 
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of  the  officer  in  cliarge,  whose  duty  it  was  to  furnish  correct  information  upon 
the  subject ;  and  it  has  no  reason  to  susjicct  that  the  assurances  it  received  were 
mislt-ading,  or  false,  or  that  the  officers  of  the  delendant  had  entered  into  a  con- 
spiracy with  liofele  to  defraud  the  public.     It  resorted  to  the  only  source  of  veri- 
iiealion   of  the  truth  ot  Hofele's  statements,  which  was  readily  accessible,  and  it 
exercised  all  the  care  and  vi^ilence  which  a  jjrudent  man  would   be  expected  to 
exhibit  in   the  ordinary  course  of  the  business  in  which  it  was  engaged.    There 
was  no  circumstance  proven  which  required  a  display  of  grciiter  diligence.    Nor 
were  the  rights  of  the  plaintiff  aflccted  by  the  sale  of  the  certificates,  and  their 
redelivery  to  the  plaintiff  upon  a  refund  of  the  proceeds  of  the  sale  to  the  pur- 
chasers. '  Though  nominally  sold  on  the  account  of  Hofele,  the  plaintiff  was  the 
real  party  in  interest  in  the  transaction.    There  was  an  implied  guaranty  of  the 
genuineness  of  the  certificates,  which  thevendMr  might  be  required  to  make  good; 
and  as  the  plaintiff  had  received  the  fruits  of  the  transaction,  the  consideration 
of  which  had  failed,  it  could  not  lawfully  withhold  them  from  the  purchasers 
when  restoration  was  demanded.    The  imrchascrs  were  also  bona  fide  holders 
of  the  certificates,  and  the  plaintiff  by  their  assignment,   acquired  the  right  to 
the  enforcement  of  whatever  remedies  they  might  have  in  that  capacity  against 
the  defendant,  although  it  was  then  aware  of  their  fraudulent  issue.    While  cer- 
tificates of  stock  in  railroad  and  other  business  corporations  do  not  possess  the 
qualities  of  commercial  paper,  in  the  full  sense  of  the  term,  yet,  as  evidences  of 
title,  when  the  transfer  indorsed  thereon  is  signed  in  blank  by  the  shareholder, 
they  become,  in  effect,  so  far  as  the  public  is  concerned,  as  if  they  had  been  issued 
to  bearer.    They  are  then  readily  transferable  by  delivery,  and  have  an  element 
of  negotiability  which  renders  them  an  important  factor  in  the  financial  and 
commercial  transactions  of  the  country.    They  may  be,  and  are  irequently,  listed 
\ipon  the  stock  exchangee,  and  their  sales  represent  a  large  proportion  of  the 
dailv  business  of  these  bodies.    The  plaintiff  must  therefore  be  accorded  what- 
ever advantage  belongs  to  a  holder  in  good  faith  of  a  chose  in  action  of  this 
character,  and  we  have  only  to  consider  how  far  the  defendant  is  responsible  for 
the  acts  and  representations  of  its  officers,  by  means  of  which  Hofele  was  ena- 
abled  to  obtain  the  plaintiff's  money  upon  the  faith  of  paper  apparently  valid, 
but  in  fact  worthless. 

The  defendant  was  incorporated  under  the  general  railroad  law,  originally 
with  a  capital  of  $600,000,  afterwards  increased  to  $750,000,  all  of  which  had 
been  issued  excepting  20  shares,  before  1870.    Its  books  relating  to  the  issue  and 
transfer  of  stock  consisted  of  a  certificate  book,  a  transfer  book,  and  a  stock  led- 
ger,  which   were  all  kept  by  the  secretary,  and  were  in  his  immediate  custody  ; 
but,  in  his  official  capacity  and  work,  he  was  subject  to   the  supervision   of  the 
president,  and  all  the  officers  were  under  the  general  control  and  management  of 
a  board  of  directors.    It  is  apparent  from  the  evidence  that  the  secretarj'  was  ex 
officio,  the  transfer  agent  of  the  company.    At  least,  from  1868  to  the  present 
time,  the  secretary  had  acted  as  such  agent;  and  there  is  no  provision  in  the  by- 
laws for  the  separate  .nppointraent  of  a  transfer  agent,  and  the  only  reference  to 
such  an  officer  is  in  a  single  paragraph  in  section  15.  -where  it  is  provided  that 
"all  certificates  shall  be  issued  and  signed  by  the  president  and  treasurer,  and 
countersigned  by  the  transfer  agent,  under  such  other  regulations  as  the  board 
of  directors  or  finance  committee  may  from  time  to  time  prescribe."    Whether 
the  secretary  was,  by  virtue  of  his  office,  transfer  agent,  is  not  material ;  but  the 
tact  remains  that,  so  far  as  the  evidence  discloses  anything  upon  the  subject,  he 
alwaj's  discharged  the  duties  of  that  office,  and  in  the  performance  of  the  w^ork 
was  fitly  characterized  as  the  transfer  agent  of  the  company.    When  stock  was 
issued,  either  in  payment  of  an  original  subscription,  or  upon  its  transfer  from 
one  person   to   another,  the  engraved  certificate  was  taken  from  the  certificate 
book,  and  filled  up  by  the  secretary,  presented  to  the  president  and   treasurer, 
who  signed  it,  and  it  was  then  countersigned  by  the  secretary,  as  transfer  agent, 
and   sealed   by  him  with  the  seal  of  the  corporation,  and  delivered  to  the  stock- 
holder or  tr.tnsferee  named  in  it.    The  secretary  at  the  same  time  inserted  the 
proper  data  in  the  stub  remaining  in  the  certificate  book,  and  made  the  necessary 
entries  in  the  transfer  book   and  the  stock  ledger.    The  certificate  received  by 
the    plaintiff    from    Hofele    had    been    taken    from    the    certificite    book.      It 
appeared   upon  its  face  to   be  perfect  and  regular  in  everv  respect.    It  had  the 
10 
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name  of  the  president  and  treasurer  signed  to  it,  was  countersigned  by  the  trans- 
fer agent,  and  bore  the  impress  of  the  corporate  seal.      It  recited  that  Hofele  was 
the  owner  of  160  shares,  of  $100  each,  of  the  capital  stock  of  the  company,  con- 
tained the  usual  provisions  in  regard  to  the  mode  of  transfer,  and  declared  that 
no  certificate  should  bind  the  company  unless  signed  by  the  president,  and  coun- 
tersigned  bj'  its  treasurer  and    transfer   agent.     The   in   testimonium    clause 
asserted  that  the  defendant  had  caused  that  particular  certificate  to  be  signed  by 
its  president,  and  countersigned  by  its  treasurer  and  transfer  agent,  and  sealed 
with  its  corporate  seal,  Februar3-  6,  1885.    It  is  very  clear  that  under  the  regula- 
tions adopted  by  the  defendant,  and  pursuing  the  mode  of  procedure  which  it 
had  prescribed,  the  final  act  in  the  issue  of  a  certificate  of  stock  was  performed 
by  its  secretary  and   transfer  agent,  and   that  when  he  countersigned  it,  and 
affixed  the  corporate  seal,  and  delivered  it,  with  the  intent  that  it  might  be  nego- 
tiated, it  must  be  regarded  so  long  as  it  remained  outstanding,  as  a  continuing 
affirmation   by  the  defendant  that  it  had   been  lawlully  issued,  and  that  all 
the   conditions  precedent  upon  which  the  right  to  issue  it  depended  had  heen 
duly  observed.^      Such  is  the  effect  necessarily  implied  in  the  act    of  counter 
signing.    This  word  has  a  well-defined  meaning  both  in  the  law  and  in   the 
lexicon.    To  countersign  an  instrument  is  to  sign  what  has  already  been  signed 
by  a  superior,  to  ats  thenticate  by  an  additional  signature,  and  usually  has  refer- 
ence to  the  sigTiature  of  a  subordinate,  in  addition  to  that  of  his  superior,  by 
way  of  authentication  of  the  execution  of  the  writing  to  which  it  is  affixed  ;  and 
it  denotes  the  complete  execution  of  the  paper.    When,  therefore,  the  defendant's 
secretary  and  transfer  agent  countersigned  and  sealed  this  certificate,  and  put  it 
in  circulation,  he  declared,  in  the  most  formal  manner,  that  it  had  been  properly 
executed  by  the  defendant,  and  that  every  essential  requirement  of  law^  and  of 
the  by-laws  had  been  performed  to  make  it  the  binding  act  of  the  company.    The 
defendant's  by-laws  elsewhere  illustrate  the  application  of  the  term,  when  used 
with  reference  to  the  signatures  of  the  officers.    In  section  10  it  is  provided  that 
all  moneys  received  by  the  treasurer  should  be  deposited  in   bank  to  the  joint 
credit  of  the  president  and  treasurer,  to  be  drawn  out  only  by  the  check  of  the 
treasurer,  countersigned  by  the  president.    If  the  president  should  forge  the  name 
of  the  treasurer  to  a  check,  and  countersign  it,  and  put  it  in  circulation,  and  use 
the  proceeds  for  his  individual  benefit,  we  apprehend  it  would  not  be  doubted 
that  this  vrould  be  regarded  as  a  certificate  of  the  due  execution  of  the  check,  so 
far  as  to  render  the  company  responsible  to  any  person  M'ho  innocently,  and  in 
good  faith,  became  the  holder  of  it.    This  result  follows  from  the  application   of 
the  fundamental  rules  which  determine  the  obligations  of  a  principal  for  the  acts 
of  his  agent.      They  are    embraced    in  the  comprehensive  statement  of  Story 
in  his  work    on   Agency ,2     that  the    principal    is   to  be  "held   liable    to  third 
persons  in  a  civil    suit  for  the   frauds,    deceits,    concealments,  misrepresenta- 
tions, torts,  negligences  and  other  malifeasances  or  misfeasenccs  and  omrnissions 
of  duty  of  his  agent  in  the  course  of  his  employment,  although  the  princi- 
pal did  not  authorize  or  justify  or  participate  in,  or,  indeed,  know^  of,  such  mis- 
conduct, or  even  if  he  forbade  the  acts,  or  disapproved  of  them.    In  all  such  cases 
the  rule  applies,  respondeat  superior,  and  is  founded  upon  public  polic}'^  and  con- 
venience;   for  in  no  other  way  could  there  be  any  safety  to  third  persons  in  their 
dealings,  either  directly  with  the  principal,  or  indirectly  with  him,  through  the 
instrumentality  of  agents.    In  every  such  case  the  principal  holds  out  his  agent 
as  competent  and  fit  to  be  trusted,  and  thereby,  in  effect,  he  warrants  his  fidelity 
and  good  conduct  in  all  matters  within  the  scope  of  the  agency." 

It  is  true  that  the  secretary  and  transfer  agent  had  no  authority  to  issue  a 
certificate  of  stock  except  UTon  the  surrender  and  cancellation  of  a  previously 
existing  valid  certificate,  and  the  signature  of  the  president  and  treasurer  first 
obtained  to  the  certificate  to  be  issued ;  but  these  were  facts  necessarily  and  pecu- 
liarly within  the  knowledge  of  the  secretary,  and  the  issue  of  the  certificate  in 
due  form  was  a  representation  by  the  secretary  and  transfer  agent  that  these 
conditions  had  been  complied  with,  and  that  the  facts  existed  upon  which  his 
right  to  act  depended.    It  was  a  certificate  apparently  made  in  the  course  of  his 

1  See  Guilford  v.  Western  U  T.  Co.,  (Minn.  1894)  61  N.  W.  Rep.  324. 
»  9th  Ed.  §452. 
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employment ,  as  the  agent  of  the  company,  and  within  the  scope  of  the  general 
authority  contcrred  upon  him ;  and  the  defendant  is  under  an  implied  obliKaiiou 
to  make'  indemnity  to  the  plaintilf  for  the  loss  sustained  by  the  negligent  or 
wrongful  exercise  bv  its  officers  of  the  general  powers  conferred  upon  them. ' 

The  learned  counsel  tor  the  defendant  seeks  to  distinguish  this  ease  from  the 
authorities  cited  because  the  signature  oi  the  president  to  the  certificate  waB 
not  genuine.  Hut  we  cannot  see  how  the  forgery  of  tlie  name  of  the  president  can 
relieve  the  defendant  from  liability  for  the  fraudulent  acts  of  its  secretary,  treas- 
urer, and  transfer  agent.  They  were  ofTieers  to  whom  it  had  intrusted  theauth- 
ority  to  make  the  final  declaration  as  to  the  validity  of  the  shares  of  stock  it 
might  issue;  and  where  their  acts,  in  the  apparent  exercise  of  this  power,  are 
accom])anied  with  all  the  indicia  of  genuineness,  it  is  essential  to  the  public  wel- 
fare that  the  prinei[)al  should  be  responsible  to  all  persons  who  receive  the  ccrtiti- 
catesingood  faith,  and  for  a  valuable  consideration,  and  in  the  ordinary  courseof 
business  whether  the  indicia  are  true  or  not.2  The  rule  is,  we  think,  correctly 
stated  in  Beach  on  Private  Corporations.'  "When  certificates  of  stock  contain 
apparently  all  the  essentials  of  genuineness,  a  bona  fide  holder  thereof  has  a 
claim  to  "recognition  as  a  stockholder,  if  such  stock  can  legally  be  issued,  or  to 
indemnity,  if  this  cannot  be  done.  The  fact  of  forgery  does  not  extinguish  his 
right,  when  it  has  been  perpetrated  by  or  at  the  instance  of  an  officer  placed  in 
authority  by  the  corporation,  and  intrusted  with  the  custody  of  its  stock  books, 
and  held'out  bv  the  company  as  the  source  of  information  upon  the  subject." 

Having  reached  the  conclusion  that  the  defendant  is  liable  for  the  representa- 
tions of  its  officers,  appearing  upon  the  face  of  its  certificate,  over  their  official 
signature,  and  under  the  seal  of  the  corporation,  we  do  not  deem  it  necessary  to 
consider  the  efiect  of  the  oral  representations  made  at  the  office  of  the  company 
to  the  plaintiff's  derk,  except  so  far  as  they  bear  upon  the  question  of  the  good 
faith  of  the  plaintiff  in  the  acquisition  of  the  certific.-^te. 

§244  Removal  From  Offlce.— There  appears  to  be  no  well 
defined  power  to  remove  corporate  officers  from  ofiice.  *  A^^ents 
holding  office  at  pleasure  ma\'  of  course  be  removed  without 
cause  at  any  time,  while  those  who  hold  for  a  definite  time  may 
doubtless  be  removed  by  the  body  which  elected  or  appointed 
them.^  The  right  to  an  office  can  be  determined  only  by  a  quo 
warranto.'^  Directors  have  no  power  to  remove  one  of  their 
number  even  for  cause,  and  the  rule  seems  to  be  that  even  the 
shareholders  have  no  inherent  power  to  remove  a  director  who 
has  been  elected  for  a  time,  as  his  election  is  a  contract  between 
him  and  themembers  of  the  company. '  But  where  the  removal  of 
a  director  is  absolutely  necessary  to  the  protection  of  the  corpora- 
tion a  member  may  apply  to  a  court  of  equity  which  will  grant 
such  relief  as  justice  requires.* 

iGriswold  V.  Haven,  25  N.  Y.  595;  Railroad  Co.  v.  Scbnvler,  34  N.'Y.|30:  Titns  v.  Pres- 
ident, &c.  of  Tnmpike  Road,  61  N.  Y.  237  ;  Bank  of  Batavia  v.  New  York  L.  E.  &  W.  R. 
Co.  106  N.  Y.  195.  ^ 

3  Beach  II,  §  488,  790  Bank  v.  Aymar,  3Hill262  ;  Jarvis  v.  BeachCo.,53Hwn.  362  ;  Tome 
▼.  Railroad  Co.,  39  Md.36;  Railroad  Co.  v.  Wilkens.  44  Md.  28 ;  Western  M.  R.  Co.  r. 
Franklin  Bank,  60  Md.  36;  Com.  v.  Bank,  137  Mass.  431;  Holden  v.  Phelps.  141  Mass. 
456,  5  N.  E.  Rep.  815;  Beach  Co.  v,  Harnad.  27  Fed.  Rep.  484;  Shaw  v.  Port  Phil  Up,  &c. 
Co,.  13  Q.  B.  Div.  103. 

»  Beach  II,  §  488. 

*  Beach  I,  §184;  Taylor  5649. 

•  Taylor,  §650 

"People  V.  Albany  &c.  R.  Co.,  5  Lans.  28. 

TImperial  Hydropathic  &c.  Co.  v.  Hampson,  23  Ch.  Div.  1.  See  generaBy  Burr  r. 
McDonnell,  3  Gratt.  (Va.)  215  ;  State  v.  Bryce.  7  Ohio  (Pt.  2)  82;  BaylcM  t.  Cm,  Preem. 
Ch.  161-176. 

OMorawctz  1,  §542. 
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§  245.  Promoters. — Their  Relation  to  the  Corporation. — The  par- 
ties who  organize  and  launch  a  corporation  are  called  promoters. 
Although  not  the  agents  of  the  corporation  and  in  general  not 
able  to  bind  it  by  their  contracts,  they  occupy  a  fiduciary  rela- 
tion and  nia}^  not  derive  an}^  personal  advantage  over  the  corpo- 
ration or  its  members  without  a  full  and  fair  disclosure  of  their 
transactions.*  Any  profits  derived  from  such  transactions  may 
be  recovered  by  the  corporation.  *    But  a  person  owning  prop- 

IChandlerv.  Bacon,  30  Fed.  Rep.  537;  Kew  Sombrero  Phosphate  Co.  v.  Erlanger,  5 
Oh.  Div.  73;  Pittsburgh  Mining  Co.  v.  Spooner,  (Wis.)  24  Am.  &  Eng.  Cor.  Cus.  1. 
The  promoter  may  be  the  agent  of  the  subscribers  to  capital  stock.  See  Minneapolis 
Threshing  Machine  Co.  v.  Davis,  40  Minn.  IIO  Ch.  VII,  §4.  supra. 

SDensmore  Oil  Co.  v.  Densraort-,  64  Pa.  St.  43;  Emma  Silver  Mining  Co.  v.  Grant,  11 
Ch.  Div.  918;  Plaquemines  1  ropical  Fruit  Co.  v.  Buck,  (N.J.  I893j  27  Atl.  Rep.  1094, 
■was  decided  upon  the  following  facts: 

B.  agreed  to  purchase  of  \V.  a  tract  of  land  of  about  28,000  acres  in  the  state  of  Lou- 
isiana for  $25,000,  to  be  paid  $5,000  in  cash,  $10,000  in  three  months,  and  $10,000  in 
stock  at  par  of  a  company  to  be  formed  for  the  development  of  the  lands.  B.  then  issued 
a  prospectus  over  his  own  name  for  the  incorporation  of  such  company,  and  secured  the 
promise  of  the  necessary  number  of  persons  and  means  to  comply  with  the  contract.  W. 
then  refused  to  carry  out  the  aj^reement.  B.  thereupon  organized  the  company  under  the 
laws  of  New  Jersey,  and,  although  not  an  incorporator,  was  elected  a  director  and  presi- 
dent of  the  company.  A  resolution  was  passed  at  the  first  meeting  to  purchase  the  prop- 
erty for  $150,000,  to  be  paid  tor  $120,000  in  stock  at  par,  $1U,000  in  cash,  and  the  bal- 
ance, $20,000,  in  notes  secured  by  a  mortgage.  Certificates  for  12,000  shares  in  blank 
■were  issued  and  delivered  to  P..  to  efiect  the  purchase.  B.  commenced  suit  against  W,  for 
the  specific  performance  of  the  contract,  which  led  to  an  agreement  by  w^hich  W.  w^as  to 
convey  4,000  more  acres,  reserving  for  one  year  the  right  to  cut  willows  and  to  clear  the 
land,  and  to  receive  $27,000,  instead  of  $25,000.  This  agreement  was  carried  out  by  W. 
conveying  to  L.,  the  attorney  of  B.,  who  gave  the  notes  secured  on  the  property,  and  L. 
then  conveyed  to  the  company,  subject  to  the  incumbrances.  B.  paid  W.  $5,000  in  cash 
and  700  shares  of  stock.  L.  gave  W.  three  notes,  two  for  $5,000  each,  and  one  for  $10,- 
000.  W.  gave  up  one  of  the  $5,000  notes  to  B.,  who  turned  it  over  to  a  party  who  had 
assisted  him  in  making  the  bargain.  The  balance  of  the  12,000  shares  of  stock  B.  re- 
tained, and  distributed  part  to  the  other  defendants.  The  evidence  showed  that  B.  alone 
got  up  the  company,  secured  theshareholders,and  selected  the  incorporators  and  officers; 
that  he  attended  the  meeting  for  organization,  and  the  first  meeting  of  directors,  (his 
presence  being  necessary  for  a  quorum,)  at  which  the  purchase  was  .  uthorized ;  and  the 
•weight  of  evidence  is  that  he  did  not,  in  the  hearing  of  all,  disclose  his  interest  in  or  re- 
lation to  the  property.  On  a  motion  to  restrain  B.  and  the  other  defendants  from  part- 
ing with  such  stock  and  irom  voting  thereon,  it  w^as  held  :  (1)  That  no  rights,  leg.il  or 
equitable,  arose  in  favor  of  the  corporation  in  respect  of  transactions,  whether  complete  or 
inchoate,  mer  ly  because  entered  into  in  contemplation  of  ;  he  creation  of  such  corpora- 
tion. (2)  That  it  was  open  to  B.  to  buy  the  property  on  his  own  account,  for  any  price 
he  could,  with  the  intention  or  in  the  hope  o;  selling  it  at  a  higher  price  to  a  company  to 
be  formed,  and,  dealing  independently,  to  sell  it  for  such  higher  price  to  such  company,  so 
long  as  he  did  so  fairly^.  (3)  Under  the  lacts  as  shown  by  the  evidence,  B.  must  be  con- 
sidered as  having  made  the  orjpinal  contract,  not  for  himself,  but  on  account  of  the  com- 
pany, and  could  not  be  permitted  to  retain  any  increase  in  the  price.  (4)  1  hat  even  if  the 
original  contract  had  been  made  by  B.  on  his  own  account,  the  actual  purchase  or  second 
agreement  was  made  by  B.  when  he  was  in  fat  the  agent  of  the  company,  and  its  trustee, 
and  as  such  liableto  account  for  any  profit  made  by  him.  (5)  That  B.  was  the  sole  pro- 
moter of  the  company,  and  as  suih  it  was  incumbent  on  him,  if  he  w^ished  to  sell  it  as 
property  of  his  own,  to  make  full  and  fair  disclosure  of  his  interest  and  position  with  re- 
spect to  that  property,  and  to  furnish  it  with  a  board  of  directors  capable  of  forming  a 
competent  and  impai  tial  judgment  as  to  the  wisdom  of  the  purchase,  and  the  price  to  be 
paid;  and,  not  having  done  so,  he  cannot  retain  any  profit  which  he  has   made. 

Lord  Justice  James, in  Fhosph.-steCo.v.Erlanger,5Ch. Div.  73, at  page  118,  says:  "Now 
I  adhere  entirely  to  what  I  said  in  the  Cover  Case,  1  Ch.  Div.  182,  that  is  to  say:  that  it 
is  quite  open  to  a  man  to  buy  any  property,  at  any  price  he  likes,  with  the  view  or  in 
hope  of  selling  that  property  to  any  company  that  he  can  get  to  buy  it,  if  that  is  the  mode 
in  which  he  intends  to  dispose  of  it.  A  man  may  buy  at  any  price,  and  may  sell  at  any 
price  that  he  can  fairly  get  for  it;  but  that  has  nothing  whatever,  as  it  appears  to  me,  to 
do  with  this  case,  which  is  whether  a  man  who  has  so  bought  at  a  low  price  has  obtained 
a  higher  price  fairly  and  properly,  in  accordance  with  the  view  \vhich  the  court  of  equity 
takes  of  such  transactions.  Now,  in  this  case,  it  appears  to  me  that  the  decree  follows 
almost  necessarily  from  two  or  three  propositions.  A  promoter  is,  according  to  my  view 
of  the  case,  in  a  fiduciary  relation  to  the  company  which  he  promotes  or  causes  to  come 
into  existence.  If  that  promoter  has  a  property  which  he  desires  to  sell  to  the  company, 
it  is  quite  open  to  him  to  do  so,  but  upon  him,  as  upon  any  other  person  in  a  fiduciary 
position,  it  is  incumbent  to  make  a  fu'.l  and  fnir  disclosure  of  his  interest  and  position 
■with  respect  to  that  property."  Sir  Georjie  Jessel,  M.  R.,  in  re  British  Seamless  Paper 
Box  Co.,  17  Ch.  Div  467,  at  471,  says:  "I  quite  agree  to  this:  that  if  promoters  make 
an  arrangement  to  get  a  profit  for  themselves  out  of  what  is  apparently  paid  to  the  vend- 
ors, it  is  immaterial  whether  the  contract  with  the  vendors  is  approved  of  by  the  direc- 
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erty  may  become  a  promoter  of  a  corporation  and  sell  the  prop- 
erty to  it  without  reference  to  the  original  cost  as  he  was  not  a 
promoter  when  he  acquired  the  property.  * 

§246.     Corporation  not  Liable  for  Acts  of  Promoters.— A  corpor- 
ation is  not  liable  upon   the  contriicts   of  its  promoters,*  and 

tors  of  the  company,  who  are  the  promoters  just  before  the  allotment  or  just  after.  In 
both  cases  it  is  intended  to  cheat  the  luture  shareholders;  and,  ol  course,  it  makes  no 
difference  whatever  that  the  persons  who,  at  the  time  the  allotment  was  made,  were  in 
fact  the  uromoters  or  their  uominccs,  kuew  of  the  ir.-iud.  You  can  dt-fruud  future  allot- 
tees as  well  as  present  allottees."     See   also,   Green's    Bricc's    Ultra    Vires,   (2d    Ed. J  596. 

In  Plaquemines  Tropical  Fruit  Co.  V.  Buck,  Supra.,  the  court  said:  "  The  clause  in  the 
latter  part  of  the  proposition,  '  (jr  with  the  intention  that  the  corporation  shall  subse- 
quently acquire  the  subject  of  the  transaction,'  with  reference  to  which  a  doubt  is  ex- 
gressed  on  page  598,  is,  I  think,  rejected  by  the  cases  decided  since  the  publication,  if  not 
T  those  mentioned  bv  the  author."  Govtr's  Case,  L.  R.  20  Eq.  114,  on  appeal  1  Ch. 
Div.  182 ;  liagnall  v.  Carlton,  6  Ch.  Div.  371 ;  Mining  Co.  v.  Grant,  11  Ch.  Div.  918.  In 
re  Capif  Breton  Co.,  26  Ch.  Div.  221,  on  appeal  29  Ch.  Div.  795;  Mining  Co.  v.  Brookes, 
34  Ch.  Div.  398,  on  ajipi  al  35  Ch.  Div.  400 ;  McElhenny's  Appeal,  6 1  I'a.  St.  1 88;  Simons 
V.  Mining  Co.,  Id.  202  ;  Oil  Co.  v.  Densmore,  64  Pa.  St.  43 ;  Hoffman  Steam  Coal  Co.  v. 
Cumberland  Coal  &  Iron  Co.,  16  Md.  456;  Beck  v.  Kanterowic,  3  Kav  &  J.  1:30;  Atwood 
V.  Merrv  weather,  37  Law  J.  Ch.  35;  Hichens  v.  Congreve,  1  Russ.  "&  M.  150 ;  Sewage 
Co.  V.  Hartmont,  5  Ch.  Div.  395;  Mining  Co.  v.  Spooner,  (Wis.)  4^2  N.  W.  259,  24  .\mer. 
&  Hng.  Corp.Cas.  1  and  note  16  Amer.  Law  Rev.  671;  1  Mor.  Priv.  Corp.  §546;  Thomp. 
Liab.  Off.  p.  220;  Cook,  Stock  &  S.  (2d  Ed.)  §651  and  note.  Buck,  as  the  promoter  of 
the  corporation,  stood  in  a  fiduciary  relation  to  the  company  as  soon  as  it  ■Wi'as  organized. 
As  such  promoter,  it  was  open  to  him  to  sell  property  which  he  owned  to  the  conipanyon 
making  full  and  fair  disclosure  of  his  interest  and  position  with  respect  to  that  property. 
Not  only  was  such  disclosure  necessary.  Put  it  was  incumbent  on  him,  as  sole  promoter 
of  the  company  formed  to  purchase  this  specific  property,  controlling  and  molding  its 
organization,  to  furnish  it  with  an  executive  or  board  of  directors  capable  of  forming 
competent  and  impartial  judgment  as  to  the  wisdom  ot  the  purchase  and  the  price  to  be 
paid  ;  and  if  he,  as  such  promoter,  procured  the  company  to  be  formed  and  to  be  managed 
in  such  a  waj'  as  to  transfer  from  the  moneys  of  the  company  to  himself  a  certain  sum, 
•without  informing  the  company  of  that  fact,  or,  what  is  the  same  thing,  if  he  took  with- 
out such  disclosure,  to  his  own  use,  stock  of  the  company  issued  for  the  purchase  of  prop- 
erty ostensibly  to  or  for  another,  he  cannot  retain  the  same.  Lord  Chancellor  Cairns,  in 
Erlanger  v.  Phosphate  Co.,  3  App.  Cas.  1218,  at  1236,  says  :  "  In  the  whole  of  this  pro- 
ceeding up  to  this  time  the  syndicate,  or  the  house  of  Erlanger  as  representing  the  syndi- 
cate, were  the  promoters  of  the  company;  and  it  is  now  necessary  that  I  should  state  to 
your  lordships  in  what  position  I  understand  the  promoters  to  be  placed  with  reference 
to  the  company  which  they  proposed  to  form.  They  stand,  in  my  opinion,  undoubtedly 
in  a  fiduciary  position.  They  have  in  their  hands  the  creation  and  molding  of  the  com- 
pany. They  have  the  power  of  defining  how  and  when,  and  in  what  shape,  and  under 
what  supervision,  it  shall  start  into  existence  and  begin  to  act  as  a  trading  corporation. 
If  they  are  doing  all  this  in  order  that  the  company  may,  as  soon  as  it  starts  into  life,  be- 
come, through  its  managing  directors,  the  purchaser  of  the  property  of  themselves,  the 
promoters,  it  is  in  my  opinion,  incumbent  upon  the  promoters  to  take  care  that  in  form- 
the  company  they  provide  it  with  an  executive;  that  is  to  say,  a  board  of  directors,  who 
shall  both  be  aware  that  the  property  which  thej'  are  asked  to  buy  is  the  property  of  the 
promoters,  and  who  shall  be  competent  and  impartial  judges  as  to  whether  the  purchase 
ought  or  ought  not  to  be  made.  I  do  not  say  tliat  the  owner  of  property  might  not  pro- 
mote and  form  a  joint-stock  company,  and  then  sell  his  property  to  it,  but  I  do  sav  that 
if  he  does  he  is  bound  to  take  care  that  he  sells  it  to  the  company  through  the  medium  of 
a  board  of  directors,  who  can  and  do  exercise  an  imlependcnt  and  intelligent  judgment  on 
the  transaction,  and  who  are  not  left  under  the  belief  that  the  property  belongs,  not  to 
the  promoters,  bnt  to  some  other  persons."  Lord  Justice  Lindley  in  Ore  Co.  v.  Bird,  33 
Ch.  Div.  8.5,  at  93. says:  "In  the  present  case  James  Bird  procured  the  company  to  be 
formed  and  to  bemanaged  in  such  a  way  as  to  transfer  from  the  mnney  of  the  cc>mpany 
to  himself  the  sum  of  £10,000  without  informing  the  company  of  that  fact.  The  company 
■were  told  that  they  had  to  pay  £100,000  for  the  property,  but  they  did  not  know  that  of 
that  sum  £10,000  was  to  go  into  the  pocket  of  the  man  who  had  got  the  company  up, 
and  ■who  has  in  fact  increased  the  purchase  money  in  order  to  get  that  £10,000.  Under 
these  circumstances  he  cannot  retain  the  sum  so  got.  .\lthough  not  an  agent  of  the  com- 
pany, nor  a  trustee  for  it  before  its  formation,  the  old  familiar  principUs  ot  the  law  of 
agency  and  of  trusteeship  have  bern  extended,  and  very  properly  extended,  to  meet  such 
cases;  and  using  the  word  'promoter'  to  describe  a  person  acting  as  James  Bird  did,  it  is 
perfectly  well  settled  that  a  promoter  of  a  company  is  accountable  to  it  for  nil  moneys 
secretly  obtained  by  him  from  it,  just  as  if  the  relationship  of  principal  and  agent  or  of 
trustee  and  ccsf/ gue  trust  had  really  existed  between  them  and  the  company  when  the 
money  was  so  obt.ained.  Nor,  in  such  a  case,  is  it  necessary  for  the  company  to  rescind 
the  v^'hole  transaction  of  which  the  payment  by  the  company  of  the  money  in  question  is 
found  to  be  part." 

1  Densmore  Oil  Co.  v.  Densmore,  64  Pa.  St.  43. 

aWestem  Screw  Co.  v.  Couslev,  72  111.  531;  M.unson  v.  Railway  Co.,  103  N.  Y.  58; 
Standard  Pnb.  Co.  v.  Democratic  Pt.  Co.,  (Wis.  1894)  58  N.  W.  Rep.  238.  Morawetz, 
S  649. 
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their  creditors  have  no  claim  against  it  unless  the  engagement 
made  on  its  behalf  by  the  promoter  is  subsequently  adopted  by 
the  corporation.  Such  a  contract  may  be  adopted  in  the  same 
manner  in  which  a  similar  original  contract  might  have  been 
made/  and  an  adoption  may  be  inferred  from  acts  or  acqui- 
escence on  the  part  of  the  corjDoration  or  its  authorized  agents. ' 
But  it  has  been  held  that  where  a  corporation  accepts  the  ben- 
efit of  the  contract  it  becomes  liable  thereon, — as  where  a  major- 
ity of  the  promoters  agreed  to  pay  for  services  rendered  in  pro- 
curing the  charter.'  Promoters  may  render  themselves  person- 
all}'  liable  to  parties  with  whom  they  contract.  * 

§  247.  Notice  to  OfBcers  and  Agents.— An  officer  or  agent  of  a 
corporation  represents  the  corporation  when  he  is  acting  within 
the  scope  of  his  duties,  and  his  knowledge  acquired  while  so 
engaged  with  reference  to  matters  pertaining  to  that  branch  of 
the  business  of  the  corporation  is  the  knowledge  of  the  corpor- 
ation. "  The  general  rule  is  that  facts  coming  to  the  knowledge 
of  an  agent  while  engaged  about  the  business  of  his  agency,  are, 
in  law  presumed  to  be  known  to  the  principal. '  This  applies  to 
all  agents  of  corporations  of  whatever  degree  as  notice  to  an 
"agent  of  a  corporation  with  respect  to  a  matter  covered  by  his 
agency  must  be  as  efficacious  as  to  its  directors  or  its  president, 
since  these  are  only  agents,  with  larger  powers  and  duties,  it  is 
true,  but  not  more  fully  charged  with  respect  to  the  particular 
thing  than  he  whose  authority  is  confined  to  that  particular 
thing."'    Notice  to  a  director  is  not  notice  to  the  corporation 

1  Reich  wald  v.  Com.  Hotel,  106  111.  439;  Paxton  Cattle  Co.  v.  First  Nat.  Bank,  21 
Keb.  621;  Low.  v.  Railroad  Co.,  45  N.  H.  370. 

2McArthur  V.  Times  Printing  Co.,  48  Minn.  319;  Battelle  v.  N.  W.  Cement  &c.  Co.,  37 
Minn.  89  ;  Tift  v.  Quaker  Cltv  Nat.  Bank,  141  Penn.  St.  550 ;  Ruby  Chief  Mining  Co.  v. 
Gurley,  (Colo.)  29  Pac.  Kep.  668;  Long  v.  Citizens  Bank,  (Utah)  29  Pac.  Rep.  878;  Rock- 
ford  &c.  R  Co.  v.  Satce,  65  111.  328;  Gent  v.  Mfg.  &c.  Co.,  107  111.  652;  Munson  v.  Syra- 
cuse  &c.  R.  Co.,  103  N.  Y.  58 ;  Joslin  v.  Stokes,  38  N.  J.  Eq.  31 ;  Western  Strew  Co.  v. 
Cousley,  72  111.  531;  Carmody  v.  Powers.  60  Mich.  26;  Hawkins  v.  Mansfield  G.  M.Co., 
62  Cal.  513  ;  Paxton  v.  Bacon  Mill  Co.,  2  Nev.  257 ;  Joy  v.  Manion,  28  Mo.  App.  55. 

Where  the  president  of  a  corporation  ratifies  for  its  benefit  a  contract  for  services  to  be 
rendered  to  the  corporation  made  by  him  while  acting  as  a  promoter  thereof,  and  such 
•ervices  are  performed  for  the  corporation,  and  the  contract  providing  therefore  is  one 
■which  would  have  boimd  the  corporation  if  made  by  the  president  after  it  had  acquired  a 
legal  existence,  the  corporation  is  bound  by  the  contract.  Oaks  v.  Cataraugus  Water 
Co.,  (N.  Y.  1894)  38  N.  E.  Rep.  460,  reversing  Oaks  v.  Water  Co.,  (Sup.)  21  N.  Y.  Supp. 
851. 

8 Low  V.  Railroad  Co.,  45  N.  H.  370;  Bell  Gap.  R.  Co.  V.  Christie,  79  Pa.  St.  54;  L. 
R.  &  S.  R.  Co.  V.  Perry,  37  Ark.  164;  Edwards -V.  Grand  June.  R.  Co.,  1  M.  &  Co.  506; 
Weatherford  V.  Granger,  ( Tex.  Ct.  App.)  23  S.  W.  Rep.  425,  reversed  in  24  S.  W.  Rep. 
795;  Paxton  Cattle  Co.  v.  First  Nat.  Bank,  21  Neb.  621  ;  Redfield  on  Railways,  (5  ed.) 
J18.     See  Caledonian  &c.  R.  Co.  v.  Helensburgh,  2  Macq.  391. 

*See  Ch.  X,  §19  supra;  WaltOM  v.  Oliver,  (Kan.)  30  Pac.  Rep.  172. 

ocraigie  V.  Hadlev,  99  N.  Y.  131;  Smith  v.  Board  &c.  38  Conn.  208 ;  Atlantic  &c.  Mill 
T.  Indian  &c.  Mill,  (Mass.  1888)  17  N.  E.  Rep.  496 ;  Loring  v.  Brodie,  134  Mass.  453; 
Johnson  v.  Shortridge  (.Vlo.  1887)  6  S.  W.  Kep.  64;  Huron  Pt.  Co.  v.  Kittleson,  (S.  Dak. 
1894)  57  N.  W.  Rep.  233;  Merchants  Nat.  Bank  v,  Lovitt,  114  Mo.  519;  Casco  Nat. 
Bank  v.  Clark,  139  N.  Y.  307,  314. 

•  Consolidated   &c.   Co.  v.   Kansas  &c.  Co.,  45Fed.  Rep.  7;  Slattery  v.  Schwannecke, 
118  N.  Y.  543. 
TSaint  Y.  Wheeler  &c.  Co.,  (Ala.  1892)  10  S.  Rep.  39. 
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except  "in  the  business  to  which  the  knowledge  is  material 
through  the  agency  of  such  director  acting  either  alone  or  as  one 
of  the  board."*  The  question  always  is,  was  the  knowledge 
obtained  while  engaged  in  the  business  of  the  corporation?' 
The  knowledge  of  an  agent  acquired  in  the  course  of  the  corpor- 
ate business  is  notice  to  the  corporation.  *  Knowledge,  obtained 
by  an  agent  of  a  corporation  while  engaged  in  another  transac- 
tion is  not  the  knowledge  of  the  corporation.*  A  corporation 
is  not  chargeable  with  knowledge  of  one  of  its  officers  acquired  in 
a  matter  in  which  the  officer  acts  on  his  own  behalf  and  in  his 
own  interest  and  does  not  represent  the  corporation.' 

IButtrick  v.  Nashua  &c.  R.  Co.,  62N.  H.  413;  Nat.  Security  Bank  v.  Cnshman,  121 
Mass.  490;  Davis  &c.  Wheel  Co.  t.  Davis  &c.  Co.,  20  Fed.  Rep.  699.  See  Cook  II 
8727  note. 

*A  corporation  has  knowledge  of  facts  which  are  known  to  all  its  officers  and  stock- 
holders. Holly  Mfg.  Co.  V.  New  Chester  &c.  Co.,  48  Fed.  Rep.  879.  The  knowledge  of 
the  principal  promoter  of  a  corporation,  who  acquired  his  knowledge  as  such,  and  who 
upon  the  organization  of  the  corporation  became  its  presiilent  and  manager,  is  the 
knowledge  of  the  corporation.  Huron  Pt.  Co.  vs.  Kittleson,  iS.  Dak.  1894)  57  N.  W. 
Rep.  233.  Where  the  secretary  and  manager  owned  or  controlled  a  large  part  of  the  cap^ 
ital  stock,  and  managed  the  business  as  he  pleased  for  the  purpose  of  advancing  his  own 
Interests,  his  knowledge  was  held  to  be  the  knowledge  of  the  corporation.  Anderson  ▼ 
Klnley,  (la.  1894)  58  N.  W.  Rep.  909.  Where  a  corporation  takes  title  to  real  estate 
through  the  incorporators,  all  of  whom  had  knowledge  of  a  defect  in  the  title,  it  is 
charged  with  notice  of  such  defect.     Simmons  &c.  Co.  v.  Doran.  142  U.  S.  417. 

•  Willard  v.  Denis,  50  N.  J.  Eq.  482  ;  26  Atl.  Rep.  29. 

*  Fairfield  &c.  Bank  v.  Chase,  72  Me.  226;  Constant  v.  University,  111  N.  Y.  604. 

0  Buffalo  Co.  Nat.  Bank  v.  Sharpe,  (Neb.  1894)  58  N.  W.  Rep.  734;  Koehler  v.  Dodge, 
81  Neb.  329;  Barnes  v.  Gas  L.  Co.,  27  N.  J.  Eq.  33;  Bank  v.  Christopher,  40  N.  J.  1/ 
4.35;  Wlckersham  V.  Zinc  Co.,  18  Kan.  481 :  Bank  v.  Lovitt.  (Mo.)  21  S.  W.  Rep  825 
See  HTiinmcl  v.  Bank.  75  la.  689.  * 
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CHAPTER  XVI. 
Of  the  Liability  for  Torts  and  Crimes, 

§248.  Growth  of  the  Law.— The  present  rule  by  which  corpora- 
tions are  held  responsible  for  the  results  ol  theirtortious  acts  has 
been  established  in  the  face  of  much  opposition.  In  the  earlier 
cases  the  courts  became  entangled  in  the  meshes  of  metaphysical 
theories  regarding  the  nature  of  corporations  and  wasted  mucli 
thought  in  trying  to  ascertain  how  an  incorporeal  entity  without 
conscience  or  soul  could  entertain  the  intent  which  was  an  essen- 
tial element  of  certain  torts  and  crimes.  It  w^as  said  that  a  cor- 
poration could  exercise  only  such  powers  as  were  expressly  or  by 
implication  conferred  upon  it  by  its  charter  and  no  ch  arter  conferred 
the  authority  to  commit  a  tort  or  a  crime.  Hence  when  the 
agents  of  a  corporation  were  guilty  of  a  wrong  they  were  to  be 
considered  as  acting  in  their  individual  capacity  and  as  in- 
dividuals be  held  responsible  for  their  acts.  So  it  was  said  that 
indictment  required  an  appearance  at  the  bar,  and  an  incorporeal 
entity  could  not  appear,  from  which  it  was  supposed  to  follow 
that  a  corporation  could  not  be  indicted  for  a  crime.  But  it 
gradually  dawned  upon  the  courts  that  if  "the  invisible,  in- 
tangible essence  of  air,  which  we  term  a  corporation,  can  level 
mountains,  fill  up  valleys,  lay  down  iron  tracks  and  run  railroad 
cars  upon  them,  it  can  intend  to  do  it,  and  can  act  therein  as  well 
viciously  as  virtuously."^ 

§249.  General  Statement.— It  was  long  thought  that  as  a  cor- 
poration had  no  mouth  with  which  to  utter  slander,  or  hand 
with  which  to  write  libels  or  commit  batteries,  or  mind  to  suggest 
malicious  prosecutions  or  other  wrongs — as  it  was  an  artificial 
person,  and  could  speak  and  act  only  through  the  agency  of 
others — it  was  not  therefore  liable  for  any  torts  except  such  as 

IBishop,  New  Grim.    Law,  §417. 

For  a  statement  of  the  reasons  for  the  rule  that  ^'  corporation  is  not  liable  for  a  m.ilicious 
prosecution,  see  Abrath  v.  Northwestern  Ry.  Co..  11  Q.  B.  Div.  440,  (1883),  25  Am.  L,, 
Reg.  759,  per  Lord  Brammell.  The  American  cases  holding  this  doctrine  have  been  over- 
XTiled.  In  Reed  v.  Home  Sav.  Bank,  130  Mass.  443,  the  modern  doctrine  was  stated  and 
the  court  said :  "If  a  corporation  V;e  the  intangible  beinp  it  i.s  asserted  to  l)e,  a  greater 
and  more  mischievous  monster  cannot  be  imaKined.  According  to  the  docti  ine  contended 
for,  if  they  do  an  act  within  the  scope  of  their  corporate  p<<wers,  it  is  kgal  and  they  are 
not  amenable  for  it.  If  the  act  be  not  within  the  scope  of  their  legitimate  powers,  they 
had  no  ri>iht  to  do  it;  it  was  not  one  of  the  objects  for  which  they  were  incorporated, 
and  therefore  it  is  no  act  of  the  corporation  at  all.  This  doctrine  leads  to  absolute  im- 
tnurity  for  every  species  of  wrong,  and  can  never  be  sanctioned  by  any  court  of  justice." 
Beach  II,  §453. 
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resulted  from  some  act  of  commission  or  omission  of  its  agents  or 
servants  while  acting  within  the  scope  of  granted  powers,  or 
wrongfully  omitting  and  neglecting  some  duty  imposed  by  its 
charter  or  by  law,  and,  consequently  it  was  necessary  to  allege 
that  the  act  committed  was  done  while  acting  within  the  scope 
and  power  of  the  company,  or  that  the  act  omitted  was  required 
to  be  performed.  Whether  it  was  wise  to  depart  from  this  rule 
that  exce])ted  corporations  from  lialiility  for  the  acts  of  its  agents 
in  cases  where  the  character  of  the  fict  depended  upon  motives  or 
intent  seems  no  longer  open.  The  old  idea  that,  because  a  corpora- 
tion had  no  soul,  it  could  not  commit  torts,  or  be  the  subject  of 
punishment  for  tortious  acts,  ma^'^  now  be  regarded  as  obsolete. 
The  rights,  the  powers  and  the  duties  of  corporate  bodies  have 
been  so  enlarged  in  modern  times,  and  these  artificial  persons 
have  become  so  numerous,  and  enter  so  largely  into  the  every- 
day transactions  of  life,  that  it  has  become  the  policy  of  the  law 
to  subject  them  so  far  as  practicable,  to  the  same  civil  liability 
for  wrongful  acts  as  attach  to  natural  persons  and  its  liability  is 
not  restricted  to  acts  committed  within  the  scope  of  granted 
powers,  but  the  corporation  may  be  liable  in  an  action  for  false 
imprisonment,  malicious  prosecution  and  libel.' 

§250.  The  Modern  Rule.— It  is  now  the  settled  law  that  a  cor- 
poration is  liable  civilitcr  for  torts  committed  by  its  agents  or 
servants  precisely  as  a  natural  person,  and  that  it  is  liable  as  a 
natural  person  for  the  acts  of  agents  done  by  its  authority,  ex- 
press or  implied,  although  there  is  neither  a  written  appointment 
under  seal,  nor  a  vote  of  the  corporation  constituting  the  agency 
or  authorizing  the  act.*  When  an  officer  does  an  act  which  is 
within  the  general  scope  of  his  powers,  although  circumstances 
may  exist  which  render  the  particular  act  a  violation  of  his  duty, 
the  corporation  is  nevertheless  bound  by  his  acts  as  to  persons 
dealing  in  ignorance  of  those  circumstances,  and  is  responsible  to 
innocent  third  parties  who  have  sustained  damages  occasioned 
by  such  acts.  And  the  liability  of  a  corporation  for  the  con- 
sequences of  acts  of  its  officers,  done  within  the  scope  of  their  gen- 
eral powers,  is  not  affected  by  the  fact  that  the  act  wliich  the  officers 
have  assumed  to  do  is  one  which  the  corporation  itself  could  not 


iHtissev  V.  King,  (N.  C.)  3  S.  K.  Rep.  926. 


3Railway  Co.  v.  Harris,  122  U.S.  597, per  Mr.  Justice  Harlin;  Railroad  Co.  v.  Qutgley, 
21How.  2»i2;  Salt  Lake  City  v.  Ho  lister,  118  U.  S  256;  Ste.-\inboat  Co.  v.  Broekett, 
121  U  S.  637;  Bank  v.  Graham,  lOo  U.  S.690;  FitzRerakl  v.  Fitzgerald  &  M.  Const.  Co., 
(Neb.  1894)  59  N  \V.  Kcp.  838;  Miller  v.  Railroad  Co..  8  Neb.  1'19;  State  v.  Morns  &  E. 
R.  Co.,  23  N.J.  L.  360;  Waehsmtith  v.  Merchants'  Nat.  Bank.  96  Mich.  4._'6;  Randall  v. 
Eve"'""  >--'-t»^'=  Q?  \Jirli  l.-^fi!  Railroad  Co.  v.  Sclmvlcr.  34.  N.  Y.  30;  Kansas  City  &C. 
Co. 
Co 

509;  YarborouRhv.  Bank  of  England.  16  East  6;  Lake  Shore  R.  Co.  v.  Prentice.  l  +  <  U. 
S.  101;  Cook,  II,  §698;  Beach  II.  Ch.  XXIII;  Cooley.  Torts,  120;  Taylor.  §335,  et.  acq. 
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rightfully  do.  A  corporation  may  do  wrong  through  its  agent  as 
well  as  a  private  individual.^ 

§251.  Liability  for  Punitive  Damages.— Out  of  the  supposed  in- 
abilitv  of  a  corporation  to  entertain  anevil  intent  has  grown  the 
contention  over  the  question  of  its  liability  for  exemplary  or 
punitive  damages.  As  a  general  rule  such  damages  cannot  be 
allowed  against  a  master  lor  the  mere  negligence  of  his  servants, 
however  gross,  if  he  is  personally  free  from  fault.  But  the  rule  is 
subject  to  qualification  when  the  master  is  a  corporation  and  can 
act  only  through  agents.  The  negligence  of  the  superintending 
agent  should  be  considered  the  negligence  of  the  corporation, 
and  when  exemplar}^  damages  could  have  been  recovered  against 
such  an  agent,  it  should  be  allowed  against  the  corporation."  A 
corporation  should  be  held  liable  for  punitive  damages  when  an 
individual  would  be  liable  under  the  same  circumstances.'  The 
decisions,  howxver,  are  conflicting  and  may  be  divided  into  three 
classes. 

(1)  Those  holding  that  only  actual  damages  can  be  recovered.* 

(2)  Those  allowing  punitive  damages  when  the  wrongful  act 
of  the  agent  or  employee  was  wilful  and  intentional.^ 

(3)  Those  allowing  punitive  damages  only  when  the  wrongful 
act  was  done  under  the  express  direction  of  the  corporation  or 
afterwards  ratified  by  the  corporation.^ 

§252 — The  Commission  of  Crime— There  are  some  crimes  which 
a  corporation,  from  its  nature,  cannot  commit,  but  generally  it 
is  subject  to  indictment  and  punishment  by  fine  as  a  natural  per- 
son. The  capacity  of  a  corporation  to  commit  a  crime  is  thus 
stated  by  Bishop:^  "A  corporation  cannot,  in  its  corporate 
capacit3%  commit  a  crime  by  an  act  in  the  fullest  sense  ultra  vires 
and  contrary  to  its  nature.  But  within  the  sphere  ot  its  corpor- 
ate capacity,  and  to  an  undefined  extend  beyond,®  whenever  it 

Booth  V.  Bank,  50  N.  Y.  396;  Niins  v.  Mt.  Herman  Boys  School,  160  Mass.  177; 
Wheeler  Mfyr.  Co.  v.  Boyce,  36  Kan.  350.  As  to  the  liabiHtv  of  municipal  corporations 
for  the  tortious  acts  of  its  officers  see  Salt  Lake  City,  v.  Hollister,  118  U.  S.  256. 

? Shearman  &  Redfield,  Neg.  II,  §749. 

8  Western  U.  T.  Co.  v.  Eyser,  2  Colo.  141;  New  Orleans  &c.  R.  Co.  v.  Bailey,  4,0  Miss. 
895;  Atlantic  &c.  R.  Co.  v.  Dunn.  19  Ohio  St.  162. 

*Wardrobe  v.  California  Stage  Co.,  7  Cal.  119 ;  Turner  v.  Northern  &c.  R.  Co.,  34  Cal. 
694;  Mendelsohn  v.  Anaheim  Lighter  Co.,  40  Cal.  657;  Hays  v.  Houston  &c.  R.  Co.,  46 
Tex.  272 ;  Ackerson  v.  Erie  Ry.  Co.,  32  N.  J.  L.  254;  Detroit  Daily  Post  Co.  v.  McArthur, 
16  Mich.  447. 

s  Denver  &c.  R.  Co.  v.  Harris,  122  U.  S.  597;  Milwaukee  &c.  R.  Co.  v.  Anns,  91  U.  S. 
489;  Phila.  &c.  R.  Co.  T.  Quigley.  21  How.  l.'02  ;  New  Orleans  &c.  R.  Co.  v.  Burke,  53 
Miss.  200;  Baltimore  &c.  R.  Co.  v.  Boone,  45  Md.  344;  Samuels  v.  Evening  Mail,  75  N. 
Y.  604;  Jeffersonville  &c.  R.  Co.  v.  Rogers,  38  Ind.  116:  Goddard  v.  Grand  Trunk  R.  Co., 
57  Me.  202 ;  Taylor  v.  Grand  Trunk  R.  Co.,  48  N.  H.  304 ;  Belknap  v.  Boston  &c.  R.  Co., 
49  N.  H.  358. 

6  Beers  v.  Hamburg-American  Packet  Co.,  62  Fed.  Rep.  469;  Hagan  v.  Providence  &c 
R.  Co  ,  3  R.  I.  88;  Nashville  &c.  R.  Co.  v.Starnes,  9  Heisk.  52;  Bassv.Chcago  &c.  R.  Co., 
42  Wis.  654;  Malleck  v.  Tower  Grove  &c.  K  Co.,  57  Mo.  1  7;  Travers  v.  Kansas  Pac.  Ry. 
Co.,  63  Mo.  421 ;  Galveston  &c.  R.  Co.  v.  Donohoe,  56  Tex.  162;  Emerson  v.  Skidmore, 
(Tex.  1804),  25  S.  W.  Rep.  671. 

TNew  Crira.  Law  I,  §  417. 

•  Bishop,  Non-Con.  Law,  §  733. 
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assumes  to  act  as  a  corporation  it  has  the  same  capabilities  of 
criminal  intent  and  of  act— in  other  words,  of  crime— as  an  indi- 
vidual man  sustaining;  to  the  thing  the  like  relation." 

§  253 — Commonwealth  v.  Pulaski  Oo.  Agricultural  and  Mech.  As- 
sociation—'  The  api)ellee,  the  Pulaski  County  Agricultural  and 
Mechanical  Association,  a  corporation,  was  indicted  for  per- 
mitting gaming  upon  its  fair  grounds.  A  demurrer  was  sus- 
tained to  the  indictment,  and  it  was  dismissed.  It  is  con- 
tended that  a  corporation  cannot  commit  this  offense.  It  was  in 
the  early  history  of  the  law  held  that,  as  a  corporation  was  soul- 
less, it  could  do  no  wrongful  or  immoral  act,  and  could  not, 
therefore,  be  liable  in  tort.  This  doctrine  has  long  since  become 
obsolete,  and  it  has  long  been  well  settled  that  a  corporation  is 
liable  civiliter  for  all  torts  committed  by  its  authorit\'  express  or 
implied.  With  the  growth  of  corporations  came  the  necessity  for 
this  rule,  and  its  adaptability  to  changed  circumstances  is  an  ex- 
cellence of  the  common  law.  So  far  does  the  rule  extend  that  a 
corporation  is  liable  for  every  intended  or  negligent  wrong  it  may 
do,  although  the  act  may  be  ultra  vires.  If  it  be  incidental  to  or 
connected  with  its  business,  or  if  it  ratify  the  transaction,  as  by 
accepting  the  benefit,  it  must  respond  in  damages,  although  the 
act  be  done,  as  it  must,  by  an  agent.  In  time  it  came  to  he  ad- 
mitted that  a  corporation  was  liable  to  be  indicted  for  a  neglect 
of  duty  or  a  mere  nonfeasance;  but  it  was  claimed  that  its  nature 
did  not  admit  of  its  doing  positive  wrong,  and  that,  therefoi-e,  it 
was  not  liable  criminally  for  a  misfeasance,  whereby  a  wrong  was 
done  by  a  violation  of  its  duty.  This  same  reason,  however,  if 
sound,  applied  equally  as  well  to  civil  as  criminal  injuries;  and  it 
soon  became  known  from  experience  that,  as  has  been  said  that, 
if  a  corporation  has  no  hands  to  strike,  it  may  employ  the  hands 
of  others.  This  distinction  was,  therefore,  properh'  disregarded 
as  unsoimd.  If  the  argument  be  sound  that  a  corporation  is  not 
liable  to  indictment  for  any  offense,  because  the  criminal  act  was 
not  warranted  by  its  corporate  powers,  then  the  same  reasoning 
would  result  in  its  nonliability  for  all  wrongs,  civil  as  well  as 
criminal.  Such  a  rule  would  lead  to  its  absolute  impunity  for  all 
wrongs,  which  the  experience  of  this  daA'  shows  would  produce 
great  injustice,  both  to  individuals  and  the  public.  If  it  be  said 
thattheindividualwhomightdothewrong  would  be  liable,  it  may 
be  said  that  this  is  true  as  to  every  servant  or  agent  who  does  a 
wrong,  but  because  this  is  so  the  principal  is  not  exempt.  Indeed, 
it  has  been  and  shoidd  be  rather  the  policy  of  the  law,  because 
that  is  likely  to  the  better  protect  from  the  commission  of  wrong, 
to  look  rather  to  the  principal  than  the  agent,  and  it  seems  to  us 

1  17  S.  W.  Rep.  442  (Ky.  1691).     Holt.  C.  J. 
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especially  should  this  be  so  in  the  case  of  corporations  for  whose 
benefit  the  act  is  done,  or  being  connected  with  its  business,  is 
negligently  omitted  to  be  done,  its  directors  in  charge  or  its  work- 
men being  perhaps  unknown  and  irresponsible.  The  object 
should  be  to  reach  and  punish  the  real  power  in  the  matter,  and 
thus  prevent  a  repetition  of  the  offense.  Experience  showed  the 
necessity  of  modifying  the  old  rules,  and  the  decided  tendency  of 
modern  decisions  has  been  to  extend  the  application  of  all  legal 
remedies,  both  civil  and  criminal,  to  corporations,  and  subject 
them  thereto  as  in  the  case  of  individuals,  so  far  as  is  possible. 
It  is,  therefore,  uqw  well  settled  in  the  courts  of  this  country,  as 
well  as  in  England,  that  they  are  indictable  for  misfeasance  as 
well  as  a  nonfeasance  of  dutj^  unlawful  in  itself  and  injurious  to 
the  public.  It  has,  therefore,  been  held  that  they  may  be  indicted 
for  a  nuisance,  whether  arisingfrom  misfeasance  or  nonfeasance,  or 
for  an  injur}'  otherwise  to  the  public  unlawlul  in  itself,  and  arising 
either  from  commission  or  the  omission  to  perform  a  legal  duty. 
Thej'  may  be  indicted  for  erecting  and  continuing  a  building,  for 
leaving  railroad  cars  in  a  street,  for  neglecting  to  repair  a  high- 
way, for  permitting  stagnant  water  to  remain  on  their  premises, 
for  libel,  for  "Sabbath-breaking,"  by  doing  work  on  Sunday  in 
violation  of  the  statute,  and  in  many  other  instances.  It  is  true 
there  are  crimes  of  which  from  their  very  nature,  as  perjury,  for 
example,  they  cannot  be  guilty.  There  are  crimes  to  the  punish- 
ment for  which,  for  a  like  reason,  they  cannot  be  subjected,  as  in 
the  case  of  a  felony.  But  wherever  the  offense  consists  in  either 
a  misfeasance  or  a  nonfeasance  of  duty  to  the  public,  and  the  cor- 
poration can  be  reached  lor  punishment  as  by  a  fine  and  the 
seizure  of  its  property,  precedent  authorizes,  and  public  policy  re- 
quires, that  it  should  be  liable  to  indictment.  Any  other  rule 
would  in  many  cases  preclude  adequate  remedy,  and  leave  irre- 
sponsible servants,  rather  than  those  who  are  really  most  at 
fault. ^  If  it  be  said  that  such  a  rule  may  subject  the  property 
of  innocent  stockholders  for  the  acts  of  the  directors,  to  which 
they  are  not  actual  parties,  and  of  which  they  had  no  knowledge, 
the  answer  is  that  they  select  directors,  and  it  is  their  busi- 
ness to  have  those  who  will  see  that  the  corporate  business  is  so 
conducted  as  not  to  injure  others  or  infringe  upon  public  right 
and  good  order  in  the  community  If  the  penaltj"-  prescribed  for 
the  act  be  both  fine  and  imprisonment,  then,  so  far  as  the  punish- 
ment cannot,  from  the  nature  of  the  offender,  be  carried  out,  the 
statute  is,  of  course,  inoperative. 


iCom.  V.  Proprietors,  2  Gray,  339  ;  State  v.  R.  Co.,  23  N.J.  L.  360;  R.  Go.  v.  State,  S 
Head,  623 ;  Bank  v.  Graham,  100  U.  S.  G09. 
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§254.  state  V.  The  Morris  &;  Essex  Ry.  Oo.^— Indictment  for  Misfeas- 
ance.—The  corporation  was  indicted  for  creating  a  nuisance,  by 
erecting  a  building  upon  the  public  highway,  and  continuing  it 
there;  and  also  by  placing  cars  in  the  ])ublic  highway,  and  sulVer- 
ing  them  to  remain  therein.  The  single  question  presented  for 
the  consideration  of  the  court  is,  whether  a  corporation  aggre- 
gate is  liable  to  be  ])roceeded  against  by  indictment  for  any  of- 
fense committed  by  active  means  or  by  an  affirmative  act,  which 
must  ol  necessity  be  charged  to  have  been  done  vlet  armis.  The 
law  is  well  settled,  that  a  corporation  aggregate  is  liable  to  in- 
dictment. It  is  said,  indeed,  by  Blackstone,  that  a  corporation 
cannot  commit  treason,  felonv,  or  other  crime,  in  its  corporate 
capacity,  citing  the  case  of  Sutton's  Hospital.'  The  original 
authority  is  simply  that  a  corporation  cannot  commit  treason. 
While  it  is  conceded  that  a  corporation  cannot,  from  its  nature, 
be  guilty  of  treason,  felony,  or  other  crime  involving  mains  ani- 
mus in  its  commission,  it  is  believed  that  there  is  no  authority, 
ancient  or  modern,  which  denies  the  liability  of  a  corporation 
aggregate  to  indictment,  except  an  anonymous  case,  said  to  have 
been  decided  by  Chief  Justice  Holt,  in  the  court  of  Kings  Bench, 
in  the  13  Will.  3  (1701).  The  case  is  reported  in  12  Mod.  558, 
briefly,  as  follows:  "Note,  per  Holt,  Chief  Justice.  A  corpora- 
tion is  not  indictable,  but  the  particular  members  of  it  are."  It 
may  well  be  dotibted  whether  this  is  not  one  of  those  cases  which 
extorted  from  Lord  Holt  the  bitter  complaint  of  his  reporters, 
"that  the  stuff  which  the}'  published  would  make  posterity  think 
ill  of  his  understanding,  and  that  of  his  brethren  on  the  bench." 
Aside  from  the  apochryphal  character  of  the  report,  it  is  hardly 
credible  that  so  learned  and  accurate  a  judge  as  Lord  Holt 
should  have  laid  down  the  broad  proposition  imputed  to  him  by 
his  reporter.  It  is  certain  that  while  he  was  chief  justice  of  the 
King's  Bench  there  were  cases  before  that  court  of  indictments 
against  quasi  corporations  for  neglect  to  repair  roads  and 
bridges."  And  in  The  Queen  v.  Saintiff,  6  Mod.  255,  Lord  Holt 
himself  held,  that  if  a  common  footway  be  in  dcca}'  an  indict- 
ment must  of  necessity  lie  for  it,  because  an  action  will  not  lie 
without  a  special  damage.  It  seems  to  be  true,  moreover,  as 
was  stated  by  Talfourd,  Sergeant  Arguendo,  in  the  Queen  v.  Rail- 
way Co.,  *  that  although  there  was  at  that  time  no  direct 
authority  in  England  for  the  position,  that  a  corporation  aggre- 

J  23  N.  J.  L.  360  (1852)   per  Chief  Justice  Green.     See  also  State  v.  B.  &  B.  R.  Co.,  15 
W.  Va.  362. 

»10Coke32. 

•  RefTinav.  The  Connty  of  Wilts,  1   Solk   359;   The  Queen   t.  The  Inhabitanta   of   Cbe- 
worth,  6  Mod.  163,  S.  C,  1  Salk  359. 
*S  Queen's  Bench,  227. 
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gate  is  indictable  in  the  corporate  name,  yet  the  course  of  prece- 
dents has  been  uniform  for  centuries,  and  the  doctrine  has  fre- 
quently been  taken  for  granted,  both  in  arguments  and  by  the 

judges.^ 

Notwithstanding  the  frequent  instances  to  be  found  m  the 
books  of  indictments  against  aggregate  corporations  for  neglect 
of  dutv  imposed  by  law,  the  liability  of  a  corporation  to  indict- 
ment was  not  expressly  adjudicated  in  Westminster  Hall  until  the 
very  recent  case  of  The  Queen  v.  The  Birmingham  &  Gloucester 
Railway  Co.' 

In  that  case  it  was  directly  adjudged  that  a  corporation  aggre- 
gate may  be  indicted  by  their  corporate  name  for  disobedience  to 
an  order  of  justices  requiring  such  corporation  to  execute  works 
pursuant  to  statute. 

The  same  principle  has  been  repeatedly  recognized  in  the  Amer- 
ican courts,  *  both  before  and  since  the  decision  of  The  Queen  v. 
The  Birmingham  &  Gloucester  RaiWay  Co. 

In  this  state,  there  is  an  express  legislative  recognition  of  the 
liabihty  of  corporations  to  indictment.  The  act  of  February 
10,  1837  (Rev.  Stat.  999),  provides  a  mode  of  compelling  the 
appearance  of  corporations  to  indictments,  and  of  enforcing  sen- 
tence upon  conviction.  It  is  not  understood  that  the  counsel  for 
the  defence  question  or  deny  the  liability  of  a  corporation  aggre- 
gate to  indictment.  The  question  discussed  upon  the  argument 
was,  not  whether  a  corporation  aggregate  may  be  indicted,  but 
for  w^hat  offence  it  may  be  indicted,  or  what  offence  a  corpora- 
tion aggregate  may  in  its  corporate  capacity  commit. 

It  is  insisted,  that  although  a  corporation  is  liable  to  indict- 
ment for  neglect  of  duty  or  mere  nonfeasance,  it  cannot  be  in- 
dicted for  any  offence  requiring  for  its  commission  a  direct  and 
positive  act.  I  am  aware  of  but  two  cases  in  which  this  ques- 
tion has  been  directly  presented  for  judicial  decision.  In  the  case 
of  The  State  v.  The  Great  Works  Milling  and  Man.  Co.,*  the  de- 
fendants were  indicted  for  a  nuisance  in  the  erection  of  a  dam 
across  the  Penobscot  river.  At  June  Term,  1841,  the  Supreme 
Court  of  Maine  decided  that  the  indictment  could  not  be  sus- 
tained, on  the  ground  that  where  a  crime  or  misdemeanor  is  com- 
mitted by  any  positive  or  affirmative  act,  under  color  of  cor- 
porate authority,  the  individuals  acting,  and  not  the  corpora- 
tion, should  be  indicted. ^__ 

iThe  case  of  Langforth  BridRe  Cro.Car..365  (1635);  Regina  v.The  Inhabitants  of  The 
Cotinty  of  Wilts,  1  Salk  359  (1705);  The  King  v.  The  Inhabitants  of  The  West  Riding  of 
Yorkshire.  2  Blac.  Rep.  685  (1770);  Rex  v.  The  Inhabitants  of  Great  Boughton,  5  BuiT. 
2700  (1771)-  The  King  v.  The  Inhabitants  of  Clifton,  5  D.  &  E.  499  (1794);  Rex  v.  The 
Corporation  of  Liverpool,  3  East.  8G  (1802);  Rex  t.  Mayor  of  Stratford  upon  Avon,  1* 
East.  348  (1811);  Rex  v.  The  City  of  Gloucester,  Pougherty's  Crown  Circ.  Ass.  259. 

a  9  Car.  &  Payne  469,  SQueen's  Bench  223.  ^        ,,  x    •       ...       r>  »r-.— 

BThe  Queen  v. The  Birmingham  &  (Gloucester  RailwayCo.;  Mower  v. Leicester,  9  Mass. 
250-  Howard  v.  North  Bridgewatcr.  16  Pick.  190;  The  Susqueha::na  &  Bath  Turnpike 
Co.  V.  The  People,  15  Wend.  267;   Preeholdern  v.  Strader,  3  Harr.  108. 

*20  Maine  Rep.  4.1. 
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In  the  Queen  v.  the  Great  North  of  England  Railway  Co.,'  the 
defendants  were  indicted  for  cutting  through  and  obstructing  a 
highway,  by  works  performed  in  a  course  not  conformable  to  the 
powers  conferred  on  the  company  by  act  of  parliament.  The  in- 
dictment, alter  solemn  argument  and  deliberate  advisement,  was 
sustained  by  the  unanimous  opinion  of  the  Court  of  Queen's 
Bench,  the  Court  thus  sustaining  the  principle,  that  a  corpora- 
tion aggregate  may  be  indicted  for  a  misfeasance. 

These  two  authorities  being  directly  in  conflict,  it  may  be  neces- 
sary to  consider  the  principle  involved  in  the  inquiry.  It  being 
conceded  that  an  indictment  will  lie  against  a  corporation  aggre- 
gate for  a  nonleasnnce,  or  for  any  cause  whatever,  all  prelimi- 
nary and  formal  objections  arising  out  of  the  invisibility  and  in- 
tangibility of  the  bod}'  aggregate,  the  impossibility  of  arresting 
it,  its  inability  to  appear,  its  incapacit}^  for  punishment,  and  the 
injustice  of  punishing  innocent  stockholders  for  the  acts  of  others, 
are  at  once  disposed  of.  These  objections  apply,  it  is  obvious, 
with  equal  force  to  indictments  for  acts  of  nonfeasance.  If  they 
are  invalid  as  to  the  one,  they  are  equall}^  so  as  to  the  other. 

But  it  is  said,  that  although  a  corporation  may  omit  to  per- 
form acts  made  obligatory  upon  it  by  law,  and  thus  be  liable  for 
nonfeasance,  yet  from  its  very  nature  it  cannot  use  force,  and 
therefore  cannot  commit  any  act  involving  force,  and  which 
must  be  charged  to  have  been  committed  vi  et  armis.  This  argu- 
ment rests  entirelj'upon  the  disability  of  the  corporation  to  com- 
mit any  act  of  trespass  or  positive  wrong,  and  applies  to  its  ca- 
pacity to  commit  civil  as  well  as  criminal  injuries.  It  is  the  very 
argument  by  which  it  was  sought  to  be  established  that  no  ac- 
tion for  a  trespass  or  tort  would  lie  against  a  corporation.  But 
it  has  been  well  said,  that  if  a  corporation  has  itself  no  hands 
with  which  to  strike,  it  may  em])loy  the  hands  of  others ;  and  it 
is  now  perfectly  well  settled,  contrary  to  the  ancient  authorities, 
that  a  corporation  is  liable  civiliter  for  all  torts  committed  by 
its  servants  or  agents  b}-  authority  of  the  corporation,  express 
or  implied.  Thus  it  is  liable  in  trover ;  *  in  cases  for  indirect  inju- 
ries resulting  from  tortious  acts  as  well  as  from  negligence; '  in 
trespass  quare  clausum  {regit;  *   in  trespass  vi  et  armis  to  per- 

iQaeen's  Bench,  315. 

^Tarborontrh  v.  The  Bank  of  England,  16  East.  6;  Dnncan  v.  The  Surrey  Canal,  3 
Stark.  50;  Foster  t.  The  Essex  Bank,  17  Mass.  503;  Beach  v.  The  Fnlton  Bank,  7 
Cowen,  485. 

8  Bridge  V.  The  Grand  Junction  Rt.  Co.,  3  Mees  &  W.  244 ;  The  Chestnut  Hill  Tnmpilte 
Co.  V.  Rntter.  4  Sers.  &  RawleS;  Thaver  v.  Boston.  19  Pick.  511 ;  Bailey  v. The  Mayor  of 
New  York,  3  Hill  531  ;  S.  C.  (in  errori,  2  Denio  433;  Baptist  Church  v.  Sch«nectft<iy  & 
Troy  R.  R.,  5  Barb.  Sup.  Ct.  R.  79  ;  Wilson  v.  The  Rockland  M'f  g  Co.,  2  Barring's  R.  67. 

ABloodgood  -v.  The  Mohawk  &  H.  R.  R.  Co..  14  Wend.  54 :  S.  C.  18  Wend.  9 ;  That- 
cher V.  The  Dartmouth  Bridge  Co.,  18  Pick.  501 ;  The  Seneca  R.  R.  Co.  v.  The  Auburn  & 
R.  R.  R.  Co.,  5  Hill  170;   Van  Wornur  v.  The  Mayor  of  Albany.  15  Wend    26L'. 
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sonal  property;'  and  in  ejectment;' so  a  corporation  maybe 
guilty'  of  a  disseisin,  *  and  even  of  an  assault  and  false  imprison- 
ment.* 

These  cases  have  all  risen  within  the  present  century,  and  are 
certainly  in  conflict  ^vith  the  ancient  doctrine,  as  laid  down  by 
the  venerable  sages  of  the  law,  if  not  by  the  authority  of  the 
Courts." 

The  earlier  authorities,  denying  the  liability  of  corporations 
civiliter  for  torts  are  nearly  all  traceable  to  the  dictum,  of  Chief 
Justice  Thorpe,  in  Liber.  Ass.®  that,  "a  writ  of  trespass  lies  not 
against  a  commonalty,  for,  he  said,  a  man  shall  never  have  a 
capias  or  exigent  against  a  commonalty."  From  this  view  of 
the  law,  it  would  seem  that  the  difficulty  in  holding  corporations 
liable  civiliter  for  their  tortious  acts  was  originally  supposed  to 
consist  not  in  the  inability  of  the  corporations  to  commit  the 
wrong,  but  in  the  incapacity  of  the  courts  to  administer  the 
remedy. 

The  result  of  modern  cases  is,  that  a  corporation  is  liable  civil- 
iter for  torts  committed  by  its  servants  or  agents  precisely  as  a 
natural  person ;  and  that  it  is  liable  as  a  natural  person  for  the 
acts  of  its  agents  done  by  its  authority,  express  or  implied, 
though  there  be  neither  a  written  appointment  under  seal,  nor  a 
vote  of  the  corporation  constituting  the  agency  or  authorizing 
the  act.  The  doctrine  is  founded  on  sound  principles,  and  ap- 
plies, so  far  at  least  as  the  present  objection  is  concerned,  as  well 
to  the  criminal  as  to  the  civil  liability  of  a  corporation. 

It  is  further  objected  that  a  corporation  aggregate  cannot  be 
liable  for  any  crime,  because  the  commission  of  a  criminal  act  is 
not  warranted  by  their  corporate  powers.  This  argument, 
pushed  to  its  legitimate  conclusion,  would  exempt  a  corporation 
from  all  liability  for  wrongs,  civil  as  well  as  criminal.  It  is  most 
aptly  answered  by  Mr.  Binney,  in  his  argument  in  the  Chestnut 
Hill  Turnpike  Co.  v.  Rutter, '  "according  to  the  doctrine  con- 
tended for,  if  they  do  an  act  within  the  scope  of  their  corporate 
powers  it  is  legal,  and  they  are  not  answerable  for  the  conse- 
quences.   If  the  act  be  not  within  the  range  of  their  corporate 

iMatind  v.  Monmouthshire  Canal  Co.,  4  Man.  &  Gran.  452;  Hayv.  Cohoes  Co.,  8 
Barb.  42;   Whiteman  Excrs.  v.  "Wil.  &  Sus.  R.  R.  Co.,  2  Harring's  Rep,  514. 

aCater  v.  Troy  R.  R.  &  Turnpike  Co.,  2  Hill  631. 

8  Second  Precinct  v.  Oath.  Cong.,  23  Pick.  140;  Proprietors  of  the  Canal  Bridge  T. 
Gordon,  1  Pick.  296. 

*  Eastern  Counties  Ry.  Co.  ▼.  Brown,  2  Law  &  Eq.  406. 

8 Liber.  Ass.,  fol.  100  pi.  67;  Brook's  Ab.  "  Corporationt"  43,  "Trespass"  239:  Com. 
Dig  "Corporations,"  F.  19,  "Pleader"  2  B.;  2  Impey'a  Prac.  675;  2  Sell,  Pr,  78: 
Viner's  Ab.  "Corporations"  P.  Sec.  2,  15 ;  1  Saund.  P.  &B.  386;  1  Bl.  Com.  476;  1 
Woodeson'8  Lcc.  296;  8  Baat.  230  per  Lawrence,  J. 

•  100  pi.  67. 
T6  Binney  12. 
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powers,  they  had  no  right  by  law  to  do  it,  it  was  not  one  of  the 
objects  for  which  they  were  incorporated,  and  therefore  it  is  is  no 
act  of  the  corporation  at  all.  This  doctrine  leads  to  absolute 
impunity  for  every  species  of  wrong,  and  can  never  be  sanctioned 
by  any  court  ol  justice." 

But  why  should  corporations  be  held  liable  for  nonfeasance  and 
not  for  misfeasance?  Why  for  neglect  of  duty,  and  not  for  viola- 
tion of  law?  The  startling  incongruity  of  allowing  the  exemp- 
tion, is  (as  was  said  by  Lord  Denman,  in  The  Queen  v.  The  Great 
North  of  England  R3'.  Co.)  one  strong  argument  against  it. 

It  is  said,  again,  that  the  individuals  who  concur  in  making  the 
order,  or  in  doing  the  work  are  individually  responsible.  And  so 
is  every  servant  or  agent  by  whose  agency  a  tort  is  committed, 
but  it  has  never  been  supposed  that  the  principal  is  therefore  ex- 
empt from  liability.  On  the  contrary  the  principle  and  the  policy 
of  the  lavv  has  ever  been  to  look  to  the  principal  rather  than  the 
mere  agent;  and  in  the  case  of  corporations,  it  is  the  clear  dic- 
tate of  sound  law  not  only,  but  of  public  policy,  to  look  rather 
to  the  corporation  at  whose  instance  and  for  whose  benefit  the 
wrong  is  perpetrated,  than  to  the  individual  directors  by  whose 
order  the  wrong  was  done,  who  may  be  entirely  unknown,  or  to 
the  laborers  by  whom  the  w^ork  was  performed,  who  in  a  great 
majority  of  cases,  would  be  alike  unknown  and  irresponsible. 

It  is  true  there  are  crimes  (perjury  for  example)  of  which  a  cor- 
poration cannot,  in  the  nature  of  things,  be  guilty.  There  are 
other  crimes,  as  treason  and  murder,  for  w^hich  the  punishment 
imposed  by  law  cannot  be  inflicted  upon  a  corporation.  Korean 
they  be  liable  for  any  crime  of  which  a  corrupt  intent  or  malus 
animus  is  an  essential  ingredient.  But  the  creation  of  a  mere 
nuisance  involves  no  such  element.  It  is  totally  immaterial, 
whether  the  person  erecting  the  nuisance  does  it  ignorantly  or 
by  design,  with  a  good  intent  or  an  evil  intent;  and  there  is  no 
reason  why  for  such  an  offence  a  corporation  should  not  be  in- 
dicted. 

There  is  a  strong  reason,  which  does  not  seem  to  have  been  ad- 
verted to  in  the  reported  cases,  why  the  corporation,  and  not  the 
individual  directors  or  laborers,  should  be  indicted  for  the  crea- 
tion of  a  nuisance.  The  principal  object  of  an  indictment  for  a 
^  nuisance,  is  to  compel  it  to  be  abated ;  and  regularly  a  part  of  the 
judgment  upon  conviction  is,  that  the  nuisance  be  abated.' 

A  similar  judgment  was  rendered  in  the  case  of  The  State  v. 
King,  in  the  Passiac  Oyer  and  Terminer,  which  has  since  been 
affirmed  in  the  Court  of  Errors  and  Appeals.    If  the  rights  of  a 

11  Hawk.  P.  C,  ch.  75,  sec.  l-t;   Queen   t.  The   Inhabitants  of  Chnworth.  1  Salk.  858, 
S.  C;   6  Mod.  234.;   1  Chit.   Crim.    Law   716;   The  King  v.  Stead,  8  D.  &  E.  142 ;    Com. 
monwealth  v.  \Y right,  Angell  on  Tidewaters,  222. 
11 
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corporation  are  to  be  concluded  by  the  judgment,  as  in  the  pres 
cnt  case,  a  valuable  building,  erected  by  the  company  at  great 
cost  for  their  own  convenience,  is  to  be  ordered  to  be  torn  down 
as  an  encroachment  upon  the  highway,  there  is  peculiar  pro- 
priety in  making  the  corporation  itself  a  party,  and  giving  it  an 
opportunity  of  being  heard  in  defense.  To  condemn  the  property 
of  a  corporation  to  destruction  upon  an  indictment  against  an 
irresponsible  individual,  who  was  employed  in  the  construction 
of  the  work,  but  who  has  no  interest  in  the  company,  and  who 
perhaps  is  hostile  to  its  interests,  savors  strongly  of  the  injustice 
of  condemning  them  unheard.  And  it  is  not  clear  how  the  sen- 
tence is  to  be  executed  against  the  corporation  who  are  in  pos- 
session and  in  no  sense  parties  to  the  proceeding.  I  am  of 
opinion  that  the  judgment  below  should  be  affirmed. 
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CHAPTER  XVII. 

Foreign  Corporations, 

§255.  General  Statement.— The  subject  matter  of  this  chapter 
falls  within  the  domain  of  private  international  law  and  is  of  un- 
usual importance  by  reason  of  the  intimate  commercial  relations 
of  the  states  of  the  union.  The  rights  and  privileges  of  corpora- 
tions beyond  the  jurisdiction  of  the  sovereignty  by  which  they 
are  created  are  governed  in  part  by  the  rules  of  comity  and  in 
part  by  express  statutes.  For  certain  purposes  corporations  are 
recognized  as  persons,  but  they  are  not  citizens  of  a  state  within 
the  meaning  of  the  provision  of  the  constitution  of  the  United 
States  which  secures  to  the  citizens  of  each  state  all  the  privileges 
ot  citizens  of  the  several  states.*  These  artificial  persons  are 
accorded  recognition  in  foreign  states  when  their  organization 
and  object  is  not  in  conflict  with  the  policy  of  the  foreign  state. 
"The  natural  persons  belonging  to  a  state"  says  Bar,' "are 
recognized  as  persons  in  every  other  state.  This  undoubted  rule 
is  a  consequenceof  the  equality  of  natives  and  foreigners  admitted 
by  modern  international  law.  But  by  custom  it  is  just  as  fully 
recognized  that  legal  persons  belonging  to  another  state  must 
also  be  so  regarded.  »  *  *  Although  the  authority  of  the 
foreign  state  by  which  legal  personalities  are  either  directly  cre- 
ated, ortheir  creation  by  private  persons  tolerated,  has  no  weight 
in  one  state  for  itself,  yet  modern  international  intercourse  re- 
quires the  same  recognition  to  be  extended  to  the  legal  person- 
alities which  may  be  capriciously  created.  *  *  *  If  the  state 
in  which  it  is  proposed  to  establish  the  undertaking  will  not  per- 
mit it  to  be  established,  the  object  of  the  association  ♦  »  » 
can  never  be  attained.  A  foreign  state  which  should  recognize 
as  a  legal  person  what  was  not  so  recognized  in  its  own  state, 
would  be  treating  as  valid  legal  facts  directed  to  ends  that  are 
either  legally  or  actually  impossible — a  result  at  variance  with 
general  logical  principles." 

§256.    The  Corporate  Domicile.— A  corporation  has  Its  domicile 


iWare  V.  Hamilton  Shoe  Co.,  92  Ala.  145;  Commonwealth  t.  N.  Y.  &c.  R.  R.  Co.,  129 
Pa  St.  463;  Hoyle  v.  Continental  Ins.  Co.,  94  U.  S.  535;  Paul  v.  Virginia  8  Wall.  168; 
Pembina  Mining  Co.  V.  Pennsylvania,  125  U.  S  181;  W.  U.  Telegraph  Co.  v.  Lieb,  76 
Ills.  172;  Ins.  Co.  v.  New  Orleans,  1  Woods  C.  C.  85. 

apriv.  Int.  Law.  5*1. 
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in  the  state  by  whicli  it  was  created,'  but  by  acquiring  a  place  of 
business  in  another  state  it  may  for  certain  purposes  acquire  a 
domicile''  there  also. 

§  25  7.  Laws  Have  No  Extraterritorial  Force.— The  laws  of  a  state 
have  no  force  or  effect,  ex  propria  vigore,  beyond  the  territorial 
limits  of  the  state.  "It  is  the  indubitable  basis  of  universal  law, 
that  laws  have  no  force  beyond  the  territories  of  those  who  make 
them.  This  is  one  of  the  few  principles  of  universal  jurisprudence 
universally  acknowledged.'" 

§  258.  Right  of  a  Oorporation  to  Exercise  its  Powers  in  a  Foreign 
State.— It  follows  from  the  doctrine  of  the  last  section  that  a  state 
cannot  authorize  a  corporation  to  exercise  its  pow^ers  and 
franchises  in  another  state  without  the  consent  of  the  foreign 
state.  It  has  been  said  that  a  corporation  must  "dwell  in  the 
place  of  its  creation  and  cannot  migrate  to  another  sovereignty." 
This  is  true  only  in  the  sense  that  it  cannot  act  as  a  corporation 
beyond  the  jurisdiction  of  its  creation  but  it  may  transact  such 
business  and  do  such  acts  in  the  foreign  jurisdiction  as  a  natural 
person  might  do.  Thus  a  corporation  cannot  hold  corporate 
meetings  in  a  foreign  jurisdiction  but  it  may  through  its  agents 
transact  business  there  when  not  forbidden  to  do  so  by  the  laws 
of  the  foreign  state.*  Hence  a  corporation  may  make  valid  con- 
tracts in  a  foreign  state  subject  to  the  restrictive  laws  of  that 
state/  and  governed  by  the  laws  of  the  state  which  created  the 
corporation.'    In  discussing    the   limitations   upon   the   extra- 

l  Wharton's  Conf.  of  Laws.  §489;  story's  Conf.    of    Laws,  §  38  ;  Merrill,   Comp.  Jur., 

80;  Westlake.  Priv.  Int.   Law,  p. 259;  Jacob's   Law   of  Domicile,    § ;  Dicey,   Law   of 

Domicile,  § ;  Calcutta  Jute  Co.  v.  Nicholson,  L.  R.  1  Ex.  Div.  428. 

s Smith  V.  Pilot  Mining  Co..  47  Mo.  App.  409;  Young  v.  South  Tredegar  I.  Co.,  86 
Tenn.  189;  4  Am.  St.  Rep.  752. 

•  story's  Conf.  of  Laws,  §§29,  38,  278;  Westlake,  Prix.  Int.  Law,  §132;  Rorer,  Inter- 
state Law,  p.  167  ;  Pennoyer  v.  Nefif,  95  U.  S.  714.  It  is  an  ancient  maxim  that  "  beyond 
his  territorial  boundaries  it  is  not  safe  to  obey  a  party  commanding.  United  States  v 
Bevans,  3  Wheat.  336;  3  Dall.  370  note,  Huberus ;  Laussats  Fonblanque,  Book  4,  Ch.  1- 
8  6,  p.  658  ;  Henry's  Foreign  Law,  §  1.  The  only  force  allowed  to  laws  extra-territorially 
!•  derived  from  international  comity,  which  never  intervenes  to  set  aside  either  the  w^ritten 
law  or  the  common  law,  or  even  the  state  policy  or  state  interest  of  another  country. 
Bee  the  argument  of  Mr.  Ingersoll  in  Bank  of  Augusta  v.  Earle,  13  Pet.  517. 

*Murfree,  §14;  Wharton,  Conf.  of  Laws,  §105a;  Westlake,  Priv.  Int.  Law,  §288; 
Pranco-Texan  Land  Co.  v.  Laigle,  59  Tex.  339;  Ormsby  v.  Vermont  Copper  Co.,  56  N. 
Y.  623.  The  meetings  of  the  directors  may  be  beyond  the  limits  of  the  state,  as  they  are 
but  agents.  Wright  v.  Bundy,  11  Ind.  398;  Reich wald  v.  Commercial  Hotel,  106  111.  439. 
See  the  criticism  on  the  dictum  of  Chief  Justice  Torey  that  a  corporation  cannot  migrate 
to  another  sovereignty,  in  Bigelow's  uotc  to  Story's  Conf.  of  Law,  p.  178. 

"Newbury  Petroliura  Co.  v.  Weare,  27  Ohio  St.  343.  In  Atchison  &c.  R.  Co.  v. 
Fletcher,  35  Kan.  236.  the  court  said:  "A  corporation  is  clothed  everywhere  with  the 
character  given  by  its  charter,  and  the  capacity  of  corporations  to  make  contracts  be- 
yond the  states  of  their  creation,  and  the  exercise  of  that  capacity,  are  supported  by  un- 
iform, universal,  and  long  continued  practice."  Land  Grant  R.  Co.  v.  Coffey  Co.,  6  Kan. 
245 ;  O'Brien  v.  Wetherell,  14  Kan    616  ;  Cowell  v.  Springs  Co..  100  U.  S.  55. 

In  Canada  Southern  R.  Co.  V.  Gebhard,  109  U.  S.  527,  Chief  Justice  Waite  said :  "A 
corporation  'must  dwell  in  the  place  of  its  creation,  and  cannot  migrate  to  another  sov- 
ereignty,' though  it  may  do  business  in  all  places  where  its  charter  allows  and  the  local 
laws  do  not  forbid.  Railroad  Co.  v.  Koonz,  104  U.  S.  5.  But  wherever  it  goes  for 
business  it  carries  its  charter,  as  that  is  the  law  of  its  existence,  and  the  charter  is  the 
same  abroad  that  it  is  at  home.  Whatever  disabilities  are  placed  upon  the  corporation 
at  horae  it  retains  abroad,  and  whatever  legislative  control  it  is  subjected  to  at  home 
must  be  recognized  and  submitted  to  by  those  who  deal  with  it  elsewhere." 

«Manhatten  Life  Ins.  Co.  v.  Fields,  (Tex.  1894)  26  S.  W.  Rep.  280;  Rue  v.  Railway  Co., 
74  Tex.  474. 
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territonal  acts  of  a  foreign  corporation,  Mr.  Murfree  says:*  "The 
recognition  which  is  by  comity  extended  to  foreign  corporations, 
does  not  vestthemwithanunrestrictedfaculty  of  extra-territorial 
action,  even  within  the  limits  of  their  charter  powers;  while  the 
cases  are  not  uniform  on  this  point,  j-et  the  weight  of  authority 
seems  to  be  that  the  company's  power  in  the  foreign  jurisdiction, 
extends  only  to  those  acts  which  may  be  done  through  the  medi- 
ation of  agents.  Those  corporate  acts  which  must  be  done  by 
the  company  itself,  through  the  persons  of  the  corporators  or 
stockholders  must  be  performed  where  the  company  has  a  legal 
existence.  The  most  obvious  of  these  are  meetings  for  the  ac- 
ceptance of  the  charter  and  organization  of  the  corporation." 

§259.  Miller  v.  Ewer.»  — This  is  probably  the  leading  case. 
The  question  was  on  the  validity  of  a  certain  mortgage 
executed  by  the  officers  of  a  corporation,  elected  at  a  meet- 
ing held  out  of  the  state  for  the  organization  of  the  cor- 
poration. The  corporation  was  created  by  the  state  of  Vermont. 
It  appeared  from  the  records  of  the  corporation  that  a  meeting 
of  the  corporators  was  called  for  the  organization  of  the  corpor- 
ation under  its  charter,  in  the  city  of  New  York,  and  that  the 
charter  was  there  accepted,  and  the  officers  of  the  corporation 
elected.  Chief  Justice  Shepley  said:  "There  are  a  variety  of  cor- 
porations. It  will  only  be  necessary  on  this  occasion  to  speak  of 
one  class  of  them,  corporations  aggregate  compose  of  natural 
persons.  It  is  often  stated  in  the  books,  that  such  a  corporation 
is  created  by  its  charter.  This  is  not  precisely  correct.  The 
charter  onh-  confers  the  power  of  life,  or  the  right  to  come  into 
existence,  and  provides  the  instruments  by  which  it  may  become 
an  artificial  or  acting  entity.  Such  a  corporation  has  been  well 
defined  to  be  an  artificial  being,  invisible,  intangible  and  existing 
only  in  contemplation  of  law.  The  instruments  provided  to 
bring  the  artifical  being  into  life  and  active  operation,  are  the 
persons  named  in  the  charter,  and  those  who  by  virtue  of  its  pro- 
visions may  become  associated  with  them.  Those  persons  or 
corporations,  as  natural  persons,  haveno  such  power.  A  faculty 
which  the}'  can  have  only  by  virtue  of  the  law  which  confers  it. 
That  law  is  inoperative  beyond  the  bounds  of  the  legislative 
powerby  which  it  is  enacted.  As  the  corporate  faculty  cannot 
accompany  the  natural  persons  beyond  the  bounds  of  the  sov- 
ereignty which  confers  it,  the}'  cannot  possess  or  exercise  it  there. 
They  can  have  no  more  power  there  to  make  the  artificial  being  act 
than  other  persons  not  named  or  associated  as  corporators.   Any 

iMnrfree,  For.  Corp.  §8. 

3  27  Me.  509;  4.6  Am.  Dec.  619;  Freeman  v.  Machias  &c.  Co.,  38  Me.  343;  Ormsby  t. 
Vt.  Copper  &c.  Co.,  56  N.  Y.  623;  Mitchell  v.  Vt.  Copper  Co.,  67  N.  Y.  280;  Smith  t 
Silver  Valley  MiniiiR  Co.,  64  Md.  85  ;  Camp  v.  Byrne,  41  Mo.  525  ;  Hodg:8on  v.  Dalnth 
&c.  R,  R.  Co.,  46  Minn.  454,  under  Statute. 
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attempt  to  exercise  sucli  a  faculty  there  is  merely  an  usurpation  of 
authority  by  persons  destitute  of  it,  and  acting  without  any 
legal  capacity  to  act  in  that  manner.  It  follows  that  all  votes 
and  proceedings  of  persons  professing  to  act  in  the  capacity  of 
corporators,  when  assembled  without  the  bounds  of  the  sov- 
ereignty granting  the  charter  are  wholly  void.      *      *      *      » 

It  may  maintain  a  suit  without  those  limits,  but  that  does  not 
imply  its  existence  or  presence  there.  It  may  also  contract  with- 
out those  limits.  Being  within  them,  it  may  acting  per  se,  by 
vote  transmitted  elsewhere  propose  a  contract  or  accept  one 
previously  oflfered.  And  it  may  by  an  agent  or  agents  duly  con- 
stituted, act  and  contract  beyond  those  limits.  But  it  can  neither 
exist  nor  act  per  se  without  them,  except  by  the  existence  of  its 
officers  or  agents,  duly  elected  or  appointed  within  them. 

The  Power  of  the  State  Over  Foreign  Corporations. 

§260.  The  General  Rule  and  the  Reasons  Therefor.— For  the  pur- 
poses of  jurisdiction  the  states  of  the  union  are  foreign  to  eachother; 
and  as  corporations  are  the  mere  creatures  of  legislation,  it  fol- 
lows that  a  state  may  exclude  a  foreign  corporation  from  doing 
business  w^ithin  its  limits,  or  may  grant  such  corporation  a 
license  to  do  business  upon  such  terms  and  conditions  as  the 
peculiar  interests  and  policy  of  the  state  may  require.^  There  are 
many  good  and  sufficient  reasons  why  a  state  should  choose  to 
modify  the  rule  of  comity,  and  impose  restrictions  upon  a  foreign 
corporation.  As  said  by  Mr.  Justice  Fields,  "it  is  not  every 
corporation,  lawful  in  the  state  of  its  creation,  that  other  states 
may  be  willing  to  admit  within  their  jurisdiction,  or  consent  that 
it  have  officers  in  them ;  such,  for  example,  as  a  corporation  for 
lotteries.  And  even  when  the  business  of  a  foreign  corporation  is 
not  unlawful  in  other  states,  the  latter  may  wish  to  limit  the 
number  of  such  corporations,  or  subject  their  business  to  such 
control  as  would  be  in  accordance  with  the  policy  governing 
domestic  corporations  of  a  similar  character."* 

§261.  Its  Limitations.— The  general  rule  stated  in  a  preceding 
section  that  a  state  may  entirely  exclude  foreign  corporations 
from  doing  business  within  its  limits,  or  permit  them  to  do  busi- 

1  Wharton's  Conf.  of  Laws,  §104a;  Green's  Brices  Ultra  Vires,  p.  4,  note  a. 

SPembina  Mining  Co.  v.  Pennsylvania,  125  U.S.  181;  Paul  v.  Virginia,  8  Wall.  168; 
Runyan  V.  Coster,  14  Pet.  120;  Canada  Southern  Ry.  Co.  v.  Gebhard,  109  U.  S.  527; 
Demarest  v.  Flack,  128  N.  Y.  205  ;  Isle  Royale  &c.  Corporation  v.  Osmun,  76  Mich.  162. 
"A  foreign  corporation  can  exercise  its  irancliises  in  Pennsjlyania  only  so  far  as  it  may 
be  permitted  by  the  local  sovereign.  The  right  rests  wholly  in  the  comity  of  states.  A 
corporation  of  one  state  cannot  do  business  in  another  state  without  the  latters  consent, 
express,  or  implied,  and  that  consent  may  be  accompanied  with  such  conditions  as  the 
latter  may  think  proper  to  impose.  St.  Clair  v.  Cox,  106  U.  S.  oSO.  These  conditions 
•will  be  valid  and  effectual,  provided  they  are  not  repugnant  to  the  constitution  or  laws  of 
the  United  States,  &c."     Comw.  v.  New  York  &c.  R.  Co.,  129  Pa.  St.  463. 
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ness  upon  complyin<?  with  prescribed  conditions,  is,  however, 
subject  to  the  limitation  imposed  Vjy  the  federal  constitution, 
•which  grants  to  congress  exclusive  control  over  interstate  com- 
merce. Hence,  a  state  cannot  exclude  or  regulate  the  business  of 
a  foreign  corporation,  which  is  engaged  in  interstate  commerce, 
or  which  is  itself  an  agency  of  the  national  government.' 

§262.  Illustrations.— The  Business  of  Insurance.— A  large  part 
of  the  litigation  which  has  arisen  as  a  result  of  the  fore- 
going rules  has  grown  out  of  the  business  of  insurance,  which 
is  to  such  a  great  extent  transacted  by  loreign  corporations.  It 
is  settled  law  that  the  business  of  insurance,  when  conducted  be- 
tween citizens  of  a  state  and  a  foreign  corporation  is  not  inter- 
state commerce,  and  is  subject  to  regulation  by  the  state.* 

§263.  Paulv.  Virginia.'— An  act  of  the  legislature  of  Virginia 
provided  that  no  insurance  company,  not  incorporated  under  the 
laws  of  that  state,  should  carry  on  its  business  within  the  state 
without  previously  obtaining  a  license  for  that  purpose,  and  that 
it  should  not  receive  such  license  until  it  had  deposited  with  the 
treasurer  of  the  state  bonds  of  a  specified  character  and  amount. 
A  subsequent  act  declared  that  no  person  should  "without  a 
license  authorized  by^  law,  act  as  agent  for  any  foreign  insurance 
company"  under  a  prescribed  penalty  for  each  offense.  One 
Samuel  Paul  apjilied  for  a  license  to  act  as  agent  for  an  insurance 
company  which  had  not  made  the  required  deposit  of  bonds,  and 
upon  the  refusal  to  grant  him  a  license,  proceeded  to  act  as  agent 
for  the  company  in  the  state  of  Virginia.  For  this  violation  of 
the  statute  he  was  indicted  and  fined.  The  case  finally  reached 
the  supreme  court  of  the  United  States  where  it  was  held  that 
corporations  are  not  citizens  within  the  provisions  of  the  consti- 
tution which  declares  that  "the  citizens  of  each  state  shall  be  en- 
titled to  all  the  privileges  and  immunities  of  citizens  in  the  several 
states."  The  court  by  Mr.  Justice  Field  said:  "It  was  undoubt- 
edly the  object  of  the  clause  in  question  to  place  the  citizens  of 
each  state  upon  the  same  footing  with  citizens  of  other  states,  so 
far  as  the  advantages  resulting  from  citizenship  in  those  states 
are  concerned.  It  relieves  tliem  from  the  disabilities  of  alienage 
in  other  states;  it  inhibits  discriminating  legislation  against 
them  by  other  states ;  it  gives  them  the  right  of  free  ingress  into 
other  states,  and  egress  from  them;  it  insures  them  in  other  states 
the  same  freedom  possessed  by  citizens  of  those  states  in  the  ac- 

iCtatcher  v.  Kentacky,  14,1  U.  S.  47;  Pensacola  Tel.  Co.  v.  Western  U.  Tel.  Co.,  96  U. 
8.  1;  Cooper  Mfg.  Co.  v.  Fergruson,  113  U.S.  727;  [Vinbina  Mininff  Co.  V.Pennsylvania, 
125  U.  S.  181 ;  People  Southern  Cotton  Oil  Co.  v.  Wemple,  131  N.  Y.  64 ;  Norfolk  Ry.  Co. 
T.  Pennsylvania,  136  U.  S.  114;  McCallv.  California,  136  U.  S.  104;  Gloucester  Perry 
Co.  v.  Pennsylvania,  114  U.  S.  196 ;  Robbins  v.  Shelby  Taxinff  District,  120  U.  S.  489. 

"Crutchcr  v.  Kentucky,  141  U.  S.  47;  Paul  v.  Virginia,  8  Wall.  168. 

«8  Wall.  (U.  S.  1868)  168. 
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quisition  and  enjoyment  of  property  and  in  the  pursuit  of  happi- 
iness;  and  it  secures  to  them  in  other  states  the  equal  protection 
of  their  laws.  It  has  been  justly  said  that  no  provision  in  the 
constitution  has  tended  so  strongly  to  constitute  the  citizens  of 
the  United  States  one  people  as  this.^ 

Indeed,  without  some  provisionof  this  kind  removing  from  the 
citizens  of  each  state  the  disabilities  of  alienage  in  the  other  states, 
and  giving  them  equality  of  privilege  with  citizens  of  those 
states,  the  republic  w^ould  have  constituted  little  more  than  a 
league  of  states ;  it  would  not  have  constituted  the  union  which 
now  exists. 

"But  the  privileges  and  immunities  secured  to  citizens  of  each 
state  in  the  several  states,  by  the  provision  in  question,  are  those 
privileges  and  immunities  which  arecommon  to  the  citizens  in  the 
latter  state  under  their  constitution  and  laws  by  virtue  of  their 
being  citizens.  Special  privileges  enjoyed  by  citizens  in  their  own 
states  are  not  secured  in  other  states  by  this  provision.  It  was 
not  intended  by  the  provision,  to  give  to  the  laws  of  one  state 
any  operation  in  other  states.  They  can  have  no  such  operation, 
except  by  the  permission,  express  or  implied,  of  these  states.  The 
special  privileges  which  they  confer  must,  therefore,  be  enjoyed  at 
home,  unless  the  assent  of  other  states  to  their  enjoyment  therein 
be  given. 

"Now  a  grant  of  corporate  existence  isagrant  of  special  privi- 
leges to  the  corporators,  enabling  them  to  act,  for  certain  desig- 
nated purposes,  as  a  single  individual,  and  exempting  them  (un- 
less otherwise  specially  provided)  from  individual  liability.  The 
corporation  being  the  mere  creation  of  local  sovereignty,  can 
have  no  legal  existence  beyond  the  limits  of  the  sovereignty  where 
created.  As  said  by  this  court  in  Bank  of  Augusta  v,  Earle,  *it 
must  dwell  in  the  place  of  its  creation,  and  cannot  migrate  to  an- 
other sovereignty.'  The  recognition  of  its  existence,  even  by 
other  states,  and  the  enforcement  of  its  contracts  made  therein, 
depend  purely  upon  the  comity  of  those  states — a  comity  which 
is  never  extended  where  the  existence  of  the  corporation  or  the 
exercise  of  its  powers  are  prejudicial  to  their  interests  or  repug- 
nant to  their  policy.  Having  no  absolute  right  of  recognition  in 
other  states,  but  depending  for  such  recognition  and  enforcement 
of  its  contracts,  upon  their  assent,  it  follows  as  a  matter  of 
course,  that  such  assent  may  be  granted  upon  such  terms  and 
conditions  as  those  states  may  think  proper  to  impose.  They 
may  exclude  the  foreign  corporation  entirely ;  they  may  restrict 
its  business  to  particular  localities,  or  they  may  exact  such  secur- 
ity for  the  performance  of  its  contracts  with  their  citizens  as  in 

iLemmon  y.  The  People,  20  N.  Y.  562. 
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their  judgment  will  best  promote  the  public  interest.    The  whole 
matter  rests  in  their  discretion. 

If,  on  the  other  hand,  the  provision  of  the  constitution  could  be 
construed  to  secure  to  citizens  of  each  state  in  other  states  the 
peculiar  privileges  conferred  by  their  laws,  an  extra-territorial 
operation  would  be  given  to  local  legislation  utterlv  destructive 
of  the  indej)endence  and  the  harmony  of  the  states.  '  At  the  pres- 
ent day  corporations  are  multiplied  to  an  almost  indefinite  ex- 
tent. There  is  scarcely  a  business  pursued  requiring  the  expendi- 
ture of  large  capital,  or  the  union  of  large  numbers,  that  is  not 
carried  on  by  corporations.  It  is  not  too  much  to  say  that  the 
wealth  and  business  of  the  country  are  to  a  great  extent  con- 
trolled by  them.  And  if,  when  composed  of  citizens  of  one  state, 
their  corjjorate  powers  and  franchises  could  be  exercised  in  other 
states  without  restriction,  it  is  easy  to  see  that  with  the  ad- 
vantages thus  possessed,  the  most  important  business  of  those 
states  would  soon  pass  into  their  hands.  The  principal  business 
of  every  state  would,  in  fact,  be  controlled  by  corporations  cre- 
ated by  other  states. 

If  the  right  asserted  of  the  foreign  corporation,  when  composed 
of  citizens  of  one  state,  to  transact  business  in  other  states  were 
even  restricted  to  such  business  as  corporations  of  those  states 
were  authorized  to  transact,  it  would  still  follow  that  those 
states  would  be  unable  to  limit  the  number  of  corporations  doinc 
business  therein.  Thej'  could  not  charter  a  company  for  an^^  pur- 
pose, however  restricted,  without  at  once  opening  the  door  to  a 
flood  of  corporations  from  other  states  to  engage  in  the  same 
pursuits.  They  could  not  repel  an  intruding  corporation,  except 
on  the  condition  of  refusing  incorporation  for  a  similar  purpose 
to  their  own  citizens;  and  yet  it  might  be  of  the  highest  public 
interest  that  the  number  of  corporations  in  the  state  should  be 
limited;  that  they  should  be  required  to  give  publicity  to  their 
transactions;  to  submit  their  affairs  toproperexamination;tobe 
subject  to  forfeiture  of  their  corporate  rights  in  case  of  misman- 
agement, and  that  their  officers  should  be  held  to  a  strict  account- 
ability for  the  manner  in  which  the  business  of  the  corporations 
is  managed,  and  be  liable  to  summary  removal. 

*It  is  impossible'  to  repeat  the  language  of  this  court  in  Bank 
of  Augusta  V.  Earle,  'upon  any  sound  principle,  to  give  such  a 
construction  to  the  article  in  question' — a  construction  which 
would  lead  to  results  like  these. 

We  proceed  to  the  second  objection  urged  to  the  validity  of  the 
Virginia  statute,  which  is  founded  upon  the  commercial  clause  of 
the  constitution.  It  is  undoubtedly  true,  as  stated  by  counsel, 
that  the  power  conferred  upon  congress  to  regulate  commerce  in- 
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eludes  as  well  commerce  carried  on  by  corporations  as  commerce 
carried  on  by  individuals.  At  the  time  of  the  formation  of  the 
constitution  a  large  part  of  the  commerce  of  the  world  was  car- 
ried on  by  corporations.  The  East  India  Company,  the  Hudson's 
Bay  Company,  the  Hamburg  Company,  the  Levant  Company 
and  the  Virginia  Company,  may  be  named  among  the  many  cor- 
porations then  in  existence,  which  acquired,  from  the  extent  of 
their  operations,  celebrity  throughout  the  commercial  world. 
This  state  of  facts  forbids  the  supposition  that  it  was  intended  in 
the  grant  of  power  to  congress  to  exclude  from  its  control  the 
commerce  of  corporations.  The  language  of  the  grant  makes  no 
reference  to  the  instrumentalities  by  which  the  commerce  may  be 
carried  on;  it  is  general,  and  includes  alike  commerce  of  indi- 
viduals, partnerships,  associations  and  corporations. 

There  is,  therefore,  nothing  in  the  fact  that  the  insurance  com- 
panies of  New  York  are  corporations  to  impair  the  force  of  the 
argument  of  counsel.    The  defect  of  the  argument  lies  in  the  char- 
acter of  their  business.    Issuing  a  policy  of  insurance  is  not  a 
transaction  of  commerce.    The  policies  are  simple  contracts  of  in- 
demnity against  loss  by  fire,  entered  into  between  the  corpora- 
tions and  the  assured,  for  a  consideration  paid  by  the  latter. 
These  contracts  are  not  articles  of  commerce  in  any  proper  mean- 
ing of  the  word.    They  are  not    subjects  of  trade  and  barter 
offered  in  the  market  as  something  having  an  existence  and  value 
independent  of  the  parties  to  them.    They  are  not  commodities 
to  be  shipped  or  forwarded  from  one  state  to  another  and  then 
put  up  for  sale.    They  are  like  other  personal  contracts  between 
parties,  which  are  completed  by  their  signature  and  the  transfer 
of  the  consideration.    Such  contracts  are  not  inter-state  trans- 
actions, though  the  parties  may  be  domiciled  in  different  states. 
The  policies  do  not  take  effect— are  not  executed  contracts— until 
delivered  by  the  agent  in  Virginia.    They  are,  then,  local  transac- 
tions, and  are  governed  by  the  local  law.   They  do  not  constitute 
a  part  of  the  commerce  between  the  states  any  more  than  a  con- 
tract for  the  purchase  and  sale  of  goods  in  Virginia  by  a  citizen  of 
New  York  whilst  in  Virginia  would  constitute  a  portion  of  such 
commerce.    In  Nathan  v.  Louisiana,'  this  court  held  that  a  law 
ofthat  state  imposing  a  tax  on  money  and  exchange  brokers, 
who  dealt  entirely  in  the  purchase  and  sale  of  foreign  bills  of  ex- 
change, was  not  in  conflict  with  the  constitutional  power  of  con- 
gress to  regulate  commerce.  The  individual  thus  using  his  money 
and  credit,  said  the  court,  'is  not  engaged  in  commerce,  but  in 
supplying  an  instrument  of  commerce.    He  is  less  connected  with 
it  than  the  ship-builder,  without  whose  labor  foreign  commerce 
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could  not  be  carried  on.  And  the  opinion  shows,  that  although 
instruments  of  commerce,  they  are  the  subjects  of  state  regula- 
tion, and,  inferentially,  that  they  may  be  subjects  of  state  taxa- 
tion. 

In  determining,'  said  the  court,  'on  the  nature  and  effect  of 
a  contract,  we  look  to  the  lex  loci  where  it  w^as  made,  or  where 
it  was  to  be  performed.  And  bills  of  exchange,  foreign  or  do- 
mestic, constitute,  it  would  seem,  no  exception  to  this  rule.  Some 
of  the  states  have  adopted  the  law  merchant,  others  have  not. 
The  time  within  which  demand  must  be  made  on  a  bill,  a  protest 
entered,  and  notice  given,  and  the  damages  to  be  recovered,  vary 
with  the  usages  and  legal  enactments  of  the  different  states. 
These  laws,  in  various  forms  and  in  numerous  cases,  have  been 
sanctioned  by  this  court.'  And  again:  'For  the  purposes  of 
revenue  the  federal  government  has  taxed  bills  of  exchange, 
foreign  and  domestic  and  promissory  notes,  whether  issued  by 
individuals  or  banks.  Now,  the  federal  government  can  no  more 
regulate  the  commerce  of  a  state  than  a  state  can  regulate  the 
commerce  of  the  federal  government;  and  domestic  bills  or 
promissory  notes  are  as  necessarj'  to  the  commerce  of  a  state  as 
foreign  bills  to  the  commerce  of  the  union.  And  if  a  tax  on  an 
exchange  broker  who  deals  in  foreign  bills,  be  a  regulation  of 
foreign  commerce,  or  commerce  among  the  states,  much  more 
would  a  tax  upon  state  paper  by  congress,  be  a  tax  on  the  com- 
merce of  a  state.' 

If  foreign  bills  of  exchange  may  thus  be  the  subject  of  state 
regulation,  much  more  so  may  contracts  of  insurance  against  loss 
by  fire. 

We  perceive  nothing  in  the  statute  of  Virginia  which  conflicts 
with  the  constitution  of  the  United  States,  and  the  judgment  of 
the  supreme  court  of  appeals  of  that  state  must,  therefore,  be 
afiirnied. 

§264.  The  Comity  of  States.— The  doctrine  of  comity  which  is 
universally  recognized  among  independant  states'  applies  with 
peculiar  force  to  the  states  of  the  union.  Formerly  a  mere  matter 
of  international  benevolence  and  courtesy  it  is  now  recognized  as 
an  obligation.^  The  courts  of  one  state  will  assume  the  legal  ex- 
istence of  a  foreign  corporation,  and  in  the  absence  of  a  legislative 
expression  of  a  contrar\'  policN'  will  recognize  the  right  of  the  cor- 
poration to  do  business  in  the  state.     It  is  the  comity  of  the  state 

iComity  is  the  foundation  of  private  international  law.  Dr.  Woolscy  »ays:  "The 
foundation  of  this  department,  as  of  all  privileges  prraiited  to  strangers,  is  not  generally 
regarded  as  being  Justice  in  the  strict  sense,  b;it  the  humanity  and  comity  of  nations,  or 
in  other  words,  the  recognition  of  the  brotherhood  of  men.  and  the  mutual  duties  thence 
arising.  Justice  may  close  the  avenues  i>f  commerce,  niul  insist  that  the  most  rigid  notion 
of  sovereignty  be  carried  out  in  practice,  but  good  will  grants  concessions  to  aliens,  and 
meanwhile  enlightened  self  interest  discovers  that  the  int'  rests  of  all  are  promoted." 

aSeeCalvo.  Le  Droit  Int.  II,  §537;  Story's  Conf.  of  Laws,  §38;  Wheaton,  (Dana> 
p.  134;  (Lawrence)  p.  162. 
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and  not  of  the  court  which  is  awarded  and  the  court  cannot 
impose  conditions  upon  the  corporation/  If  the  corporation  was 
legallj^  created  in  the  state  of  its  origin  its  corporate  capacity 
will  be  recognized  ever3'where,  but  if  not  legally  created  it  cannot 
cure  the  defect  by  migration.* 

§265.  The  Leading  Case— Bank  of  Augusta  v.  Earle."  — It  was 
first  established  in  this  case  that  the  rule  of  comity  recogn- 
ized between  independent  nations  would  be  recognized  between 
the  states  of  the  union. 

Chief  Justice  Taney  said :  The  question  presented  to  the  court 
arose  upon  a  case  stated  in  the  circuit  court  in  the  following 
words:  The  defendant  defends  this  action  upon  the  following 
facts,  that  are  admitted  by  the  plaintiffs :  that  plaintiffs  are  a 
corporation  incorporated  by  an  act  of  the  legislature  of  the  state  of 
Georgia,  and  have  powers  usually  conferred  upon  banking  institu- 
tions, such  as  to  purchase  bills  of  exchange,  &c.  That  the  bill 
sued  on  was  made  and  endorsed,  for  the  purpose  of  being  dis- 
counted by  Thomas  McGran,  the  agent  of  said  bank,  who  had 
funds  of  the  plaintiffs  in  his  hands,  for  the  purpose  of  purchasing 
bills,  which  funds  were  derived  from  bills  and  notes  discounted  in 
Georgia  by  said  plaintiffs,  and  payable  in  Mobile ;  and  the  said 
McGran,  agent  as  aforesaid,  did  so  discount  and  purchase  the 
said  bill  sued  on,  in  the  city  of  Mobile,  state  aforesaid,  for  the 
benefit  ol  said  bank,  and  with  their  funds,  and  to  remit  said  funds 
to  the  said  plaintiffs.  If  the  court  shall  say,  that  the  facts  consti- 
tute a  defense  to  this  action,  judgment  will  be  given  for  the  de- 
fendant, otherwise  for  plaintiffs,  for  the  amount  of  the  bill,  dam- 
ages, interest  and  c  )sts ;  either  party  to  have  the  right  of  appeal 
or  writ  of  error  to  the  supreme  court,  upon  this  statement  of 
facts,  and  the  judgment  thereon.' 

Upon  this  state  of  facts,  the  court  gave  judgment  for  the  de- 
fendant ;  being  of  opinion,  that  a  bank  incorporated  by  the  laws 
of  Georgia,  with  a  power,  among  other  things,  to  purchase  bills 
of  exchange,  could  not  lawfully  exercise  that  power  in  the  state 
of  Alabama;  and  that  the  contract  for  this  bill  was,  therefore, 
void,  and  did  not  bind  the  parties  to  the  payment  of  the  money. 

It  may  be  safely  assumed,  that  a  corporation  can  make  no 
contracts  and  do  no  acts,  either  within  or  without  the  state 
which  creates  it,  except  such  as  are  authorized  by  its  charter ; 
and  those  acts  must  also  be  done  by  such  officers  or  agents,  and 
in  such  manner  as  the  charter  authorizes.  And  if  the  law  creat- 
ing a  corporation,  does  not,  by  the  true  consideration  of  the 
words  used  in  the  charter,  give  it  the  right  to  exercise  its  powers 

iStory's  Conf.  of  Laws,  §38. 

"Demarest  v.  Flack.  128  N.  Y.  205  ;  Smith  v.  Worden,  83  Mo.  382. 

813Pet.  U.  S.  590. 
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beyond  the  limits  of  the  state,  all  contracts  made  by  it  in  other 
states  would  be  void. 

The  charter  of  the  bank  of  Augusta  authorizes  it,  in  general 
terms,  to  deal  in  bills  o(  exchange;  and  consequently,  gives  it  the 
power  to  purchase  foreign  bills  as  well  as  inland;  in  other  words, 
to  purchase  bills  payable  in  another  state.  The  power  thus 
given,  clothed  the  corporation  with  power  to  make  contracts  out 
of  the  state,  in  so  far  as  Georgia  could  confer  it.  For  whenever 
it  purchased  a  foreign  bill,  and  forwarded  it  to  an  agent  to 
present  for  acceptance,  if  it  was  honored  b}'  the  drawee,  the  con- 
tract of  acceptance  was  necessarily  made  in  another  state;  and 
the  general  power  to  purchase  bills,  without  any  restriction  as  to 
place,  by  its  fair  and  natural  import  authorized  the  bank  to  make 
such  purchases,  wherever  it  was  found  most  convenient  and 
profitable  to  the  institution,  and  also  to  employ  suitable  agents 
for  the  purpose.  The  purchase  of  the  bill  in  question  was  there- 
fore, the  exercise  of  one  of  the  powers  which  the  bank  possessed 
under  its  charter,  and  was  sanctioned  by  the  law  of  Georgia  cre- 
ating the  corporation,  so  far  as  that  state  could  authorize  a  cor- 
poration to  exercise  its  power  beyond  the  limits  of  its  own  juris- 
diction. 

But  it  has  been  urged  in  the  argument,  that  notwithstand- 
ing the  power  thus  conferred  by  the  terms  of  the  charter,  a  cor- 
poration, from  the  very  nature  of  its  being,  can  have  no  author- 
ity to  contract  out  of  the  limits  of  the  state;  that  the  laws  of  a 
state  can  have  no  extra-territorial  operation;  and  that,  as  a 
corporation  is  the  mere  creature  of  the  law  of  a  state,  it  can  have 
no  existence  beyond  the  limits  in  -^Adiich  that  law  operates;  and 
that  it  must  necessarily  be  incapable  of  making  a  contract  in 
another  place.  It  is  ver}--  true  that  a  corporation  can  have  no 
legal  existence  out  of  the  boundaries  of  the  sovereignity  bj  which 
it  is  created.  It  exists  only  in  contemplation  of  law,  and  by 
force  of  the  law ;  and  where  that  law  ceases  to  operate,  and  is  no 
longer  obligatory,  the  corporation  can  have  no  existence.  It 
must  dwell  in  the  place  of  its  creation,  and  cannot  migrate  to 
another  sovereignity.  But  although  it  must  live  and  have  its 
being  in  that  state  only,  yet  it  does  not  by  any  means  follow  that 
its  existence  there  will  not  be  recognized  in  other  places;  and  its 
residence  in  one  state  creates  no  insuperable  objection  to  its 
power  of  contracting  in  another.  It  is,  indeed,  a  mere  artificial 
being,  invisible  and  intangible;  yet  it  is  a  person,  for  certain  pur- 
poses, in  contemplation  of  law,  and  has  been  recognized  as  such 
by  the  decisions  of  this  court.  It  was  so  held  in  the  case  of  the 
United  States  v.   Amedy,'    and  in   Beaston  v.  Farmers'  Bank  of 

111  Wheat,  412. 
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Delaware.*  Now,  natural  persons,  througli  the  intervention  of 
agents,  are  continually  making  contracts  in  countries  in  which 
they  do  not  reside ;  and  where  they  are  not  personally  present 
when  the  contract  is  made;  and  nobody  has  ever  doubted  the 
validity  of  these  agreements.  And  what  greater  objection  can 
there  be  to  the  capacity  of  an  artificial  person,  by  its  agents,  to 
make  a  contract,  within  the  scope  of  its  limited  powers,  in  a  sov- 
ereignity in  which  it  does  not  reside,  provided  such  contracts  are 
permitted  to  be  made  by  them  by  the  laws  of  the  place. 

The  corporation  must,  no  doubt,  show,  that  the  law  of  its 
creation  gave  it  authority  to  make  such  contracts  through  its 
agents.  Yet,  as  is  in  the  case  of  a  natural  person,  it  is  not  neces- 
sary that  it  should  actually  exist  in  the  sovereignty  in  which  the 
contract  is  made.  It  is  sufficient,  that  its  existence  as  an  artifi- 
cial person,  in  the  state  of  its  creation,  is  acknowledged  and  rec- 
ognized by  the  law  of  the  nation  where  the  dealing  takes  place ; 
and  that  it  is  permitted  by  the  laws  of  that  place,  to  excercise 
there  the  powers  w^ith  which  it  is  endowed. 

Every  power,  however,  of  the  description  of  which  we  are 
speaking,  which  a  corporation  exercises  in  another  state,  depends 
for  its  validity  upon  the  laws  of  the  sovereignity  in  which  it  is 
exercised;  and  a  corporation  can  make  no  valid  contract  without 
their  sanction,  express  or  implied.  And  this  brings  us  to  the 
question  which  has  been  so  elaborately  discussed;  whether,  by 
the  comity  of  nations,  and  between  these  states,  the  corporations 
of  one  state  are  permitted  to  make  contracts  in  another.  It  is 
needless  to  enumerate  here  the  instances  in  which,  by  the  general 
practice  of  civilized  countries,  the  laws  of  one  will,  bj  the  comity 
of  nations,  be  recognized  and  executed  in  another,  where  the 
rights  of  individuals  are  concerned.  The  cases  of  contracts  made 
in  a  foreign  country  are  familiar  examples ;  and  courts  of  justice 
have  always  expounded  and  executed  them,  according  to  the 
laws  of  the  place  in  which  they  were  made,  provided  the  law 
was  not  repugnant  to  the  laws  or  policy  of  their  own  country. 
The  comity  thus  extended  to  other  nations,  is  not  impeachment 
of  sovereignity.  It  is  the  voluntary  act  of  the  nation  by  which 
it  is  offered ;  and  is  inadmissable,  when  contrary  to  its  policy, 
or  prejudicial  to  its  interests.  But  it  contributes  so  largely  to 
promote  justice  between  individuals,  and  to  produce  a  friendly 
intercourse  between  the  sovereignties  to  which  they  belong,  that 
courts  of  justice  have  continually  acted  upon  it  as  a  part  of  the 
voluntary  law  of  nations.  It  is  truly  said  in  Story's  Conflict  of 
Laws,'  that,  in  the  silence  of  any  positive  rule,  affirming  ordeny- 

»12Pet.l25. 
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or  restrainin*]^  the  operation  of  forci^^Mi  laws,  courts  of  justice  pre- 
sume the  tacit  adoption  of  them  by  their  own  government,  unless 
they  are  repugnant  to  its  policy,  or  prejudicial  to  its  interests.  It 
is  not  the  comity  of  the  courts,  but  the  comity  of  the  nation, 
which  is  administered  and  ascertained  in  the  same  wav,  and 
guided  by  the  same  reasoning  by  which  all  other  principles  of 
municipal  law  are  ascertained  and  guided. 

Adopting,  as  we  do,  the  principle  here  stated,  we  proceed  to 
inquire,  whether,  by  the  comity  of  nations,  foreign  corporations 
are  permitted  to  make  contracts  within  their  jurisdiction,  and  we 
can  perceive  no  sufficient  reason  for  excludingthem,  when  thev  are 
not  contrary  to  the  known  polic}^  of  the  state  or  injurious  to  its 
interests.  It  is  nothing  more  than  the  admission  of  the  existence 
of  an  artificial  person,  created  by  the  law  of  another  state,  and 
clothed  with  the  power  of  making  certain  contracts;  it  is  but  the 
usual  comity  of  recognizing  the  law  of  another  state.  In  Eng- 
land, from  which  we  have  received  our  general  principles  of  juris- 
prudence, no  doubt  appears  to  have  been  entertained,  of  the  right 
of  a  foreign  corporation  to  sue  in  its  courts,  since  the  case  of 
Henriquez  v.  Dutch  West  India  Company,  decided  in  1729.'  And 
it  is  a  matter  of  history,  which  this  court  is  bound  to  notice, 
that  corporations,  created  in  this  country,  have  been  in  the  open 
practice,  for  many  years  past,  of  making  contracts  in  England, 
of  various  kinds,  and  to  very  large  amounts;  and  we  have  never 
seen  a  doubt  suggested  there,  of  the  validity  of  these  contracts, 
by  any  court  or  any  jurist.  It  is  impossible  to  imagine  that  any 
court  in  the  United  States  would  refuse  to  execute  a  contract  by 
which  an  American  corporation  had  borrowed  monev  in  Eng- 
land ;  yet  if  the  contracts  of  corporations  made  out  of  the  state 
in  which  they  are  created,  are  void,  even  contracts  of  that 
description  could  not  be  enforced. 

It  has,  however,  been  supposed  that  the  rules  of  comity  be- 
tween foreign  nations,  do  not  apply  to  the  states  of  this  Union; 
that  they  extend  to  one  another  no  other  rights  than  those  which 
are  given  by  the  constitution  of  the  United  States,  and  that  the 
courts  of  the  general  government  are  not  at  liberty  to  presume, 
in  the  absence  of  all  legislation  on  the  subject,  that  a  state  has 
adopted  the  comity  of  nations  towards  the  other  states,  as  a 
part  of  its  jurisprudence;  or  that  it  acknowledges  any  rights  but 
those  which  are  secured  by  the  constitution  of  the  United  States. 
The  court  thinks  otherwise.  The  intimate  union  of  these  states 
as  meipbers  of  the  same  great  political  family;  the  deep  and  \'ital 
interests  which  bind  them  so  closely  together  should  lead  us,  in 
the  absence  of  proof  to  the  contrary,  to  presume  a  greater  degrea 

12  Ld.  Raym.  1632. 
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of  comity  and  kindness  and  friendship  toward  one  another  than 
we  should  be  authorized  to  presume  between  foreign  nations. 
And  when  (as  without  doubt  must  occasionally  happen)  the  in- 
terest or  polic}^  of  any  state  requires  it  to  restrict  the  rule,  it  has 
but  to  declare  its  will  and  the  legal  presumption  is  at  once  at  an 
end.     But  until  this  is  done,  upon  what  gronnds  could  this  court 
refuse  to  administer  the  law  of  international  comity  between 
these  states?    They  are  sovereign  states  and  the  history  of  the 
past  and  the    events    which    are    daily    occurring   furnish  the 
strongest  evidence  that  they  have  adopted  toward  each  other  the 
laws  of  comity  in  their  fullest  extent.    Money  is  frequently  bor- 
rowed in  one  state  by  a  corporation  created  in  another.    The 
numerous  banks  established  by  different  states  are  in  the  con- 
stant   habit    of  contracting    and    dealing    with    one  another. 
Agencies  for  corporations  engaged  in  the  business  of  insurance 
and  of  banking  have  been  established  in  other  states,  and  suffered 
to  make  contracts  without  any  objection  on  the  part  of  the 
state  authorities.  These  usages  of  commerce  and  trade  have  been 
so  general  and  public,   and  have  been  practised  for  so  long  a 
period  of  time  and  so  generally  acquiesced  in  by  the  states  that 
the  court  cannot  overlook  them  when  a  question  like  the  one  be- 
fore us  is  under  consideration.  The  silence  of  the  state  authorities 
while  these  events  are  passing  before  them,  shows  their  assent  to 
the  ordinarylaws  of  comity,  which  permit  a  corporation  to  make 
contracts  in  another  state.    But  we  are  not  left  to  infer  it  merely 
from  the  general  usage  of  trade,  and  the  silent  acquiescence  of  the 
states.    It  appears  from  the  cases  cited  in  the  argument,  which  it 
is  unnecessary  to  recapitulate  in  this  opinion,  that  it  has  been 
decided  in  many  of  the  state  courts,  we  believe  in  all  of  them 
where  the  question  has  arisen,  that  a  corporation  of  one  state 
may  sue  in  the  courts  of  another.    If  it  may  sue  why  may  it  not 
make  a  contract  ?    The  right  to  sue  is  one  of  the  powers  which  it 
derives  from  its  charter.    If  the  courts  of  another  country  take 
notice  of  its  existence  as  a  corporation,  so  far  as  to  allow  it  to 
maintain  a  suit  and  permit  it  to  exercise  that  power,  why  should 
not  its  existence  be  recognized  for  other  purposes,  and  the  cor- 
poration be  permitted  to  exercise  another  power  which  is  given 
to  it  by  the  same  law  and  the  same  sovereignty— where  the  last 
mentioned  power  does  not  come  in  conflict  with  the  interest  or 
policy  of  the  state?    There  is  certainly  nothing  in  the  nature  and 
character  of  a  corporation  which  could  justly  lead  us  to  such  a 
distinction,  and  which  should  extend  to  it  the  comity  of  suit  and 
refuse  to  it  the  comity  of  contract.    If  it  is  allowed  to  sue  it 
would,  of  course,  be  permitted  to  compromise  if  it  thought  proper, 
with  its  debtor,  to  give  him  time,  to  accept  something  else  in 
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satisfaction;  to  give  him  a  release,  and  to  employ  an  attorney 
for  itself  to  conduct  the  suit.  These  are  all  matters  of  contract, 
and  yet  are  so  intimately  connected  with  the  right  to  sue,  that 
the  latter  could  not  be  effectually  exercised  if  the  former  were 
denied.  *  *  *  ^^^^t  it  cannot  be  necessary  to  pursue  the  argu- 
ment further.  We  think  it  is  well  settled  that  by  the  law  of  com- 
ity among  nations  a  corporation  created  by  one  sovereignty  is 
permitted  to  make  contracts  in  another,  and  to  sue  in  its  courts, 
and  that  the  same  law  of  comity  prevails  among  the  several  sov- 
ereignties of  this  union.  The  public,  and  well-known  and  long- 
continued  usages  of  trade;  the  general  acquiescence  of  the  states; 
the  particular  legislation  of  some  of  them,  as  well  as  the  legisla- 
tion of  congress,  all  concur  in  proving  the  truth  of  this  proposi- 
tion. 

But  we  have  alread}^  said  that  this  comity  is  presumed  from 
the  silent  acquiescence  of  the  state.  Whenever  a  state  sufficiently 
indicates  that  contracts  which  derive  their  validity  from  its  com- 
ity are  repugnant  to  its  policy,  or  are  considered  as  injurious  to 
its  interests,  the  presumption  in  favor  of  its  adoption  can  no 
longer  be  made.  And  it  remains  to  inquire,  whether  there  is  any- 
thing in  the  constitution  or  laws  of  Alabama,  from  which  this 
court  would  be  justified  in  concluding  that  the  purchase  of  the 
bill  in  question  was  contrary  to  its  polic3^    *    *    * 

The  question  then  recurs :  Does  the  policy  of  Alabama  deny 
to  the  corporations  of  other  states  the  ordinar\^  comity  between 
nations,  or  does  it  permit  those  corporations  to  make  those  con- 
tracts which  from  their  nature  and  subject-matter,  are  consistent 
with  its  policy,  and  are  allowed  to  individuals?  In  making  such 
contracts,  a  corporation,  no  doubt,  exercises  its  corporate  fran- 
chise. But  it  must  do  this  whenever  it  acts  as  a  corporation,  for 
its  existence  is  a  franchise.  Now,  it  has  been  held  in  the  courts  of 
Alabama  itself,^  that  the  corporations  of  another  state  may  sue  in 
its  courts;  and  the  decision  is  put  directly  on  the  ground  of 
national  comity.  The  state,  therefore,  has  not  merely  acquiesced 
by  silence,  but  her  judicial  tribunals  have  declared  the  adoption 
of  the  law  of  international  comity,  in  the  case  of  a  suit.  We 
have  already  shown  that  the  comity  of  suit  brings  with  it  the 
comity  of  contract;  and  where  the  one  is  expressly  adopted  by 
its  courts,  the  other  must  also  be  presumed,  according  to  the 
usages  of  nations,  unless  the  contrary  be  shown. 

It  is  but  justice  to  all  the  parties  concerned,  to  suppose  that 
these  contracts  w^ere  made  in  good  faith,  and  that  no  suspicioti 
was  entertained  by  either  of  them,  that  these  engagements  could 
not  be  enforced.     Money  was  paid  on  them  by  one  party,  and  re- 

1  2  stew   14,7. 
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celved  by  the  other.  And  when  we  see  men  dealing  with  one  an- 
other openly  in  this  manner,  and  making  contracts  to  a  large 
amount,  we  can  hardly  doubt  as  to  what  was  the  generally  re- 
ceived opinion  in  Alabama,  at  that  time,  in  relation  to  the  right 
of  the  plaintifls  to  make  such  contracts.  Everything  now^  urged, 
as  proof  of  her  policj^  was  equally  public  and  well  known  w^hen 
these  bills  were  negotiated.  And  when  a  court  is  called  upon  to 
declare  contracts  thus  made  to  be  void,  upon  the  ground  that 
they  conflict  with  the  policy  of  the  state,  tlie  line  of  that  policy 
should  be  very  clear  and  distinct,  to  justily  the  court  in  sustain- 
ing the  defense.  Nothing  can  be  more  vague  and  indefinite  than 
that  now  insisted  upon  as  the  policy  of  Alabama.  It  rests  alto- 
gether on  speculative  reasoning  as  to  her  supjDOsed  interests,  and 
is  not  supported  hj  any  positive  legislation.  There  is  no  law  of 
the  state  which  attempts  to  define  the  rights  of  foreign  corpora- 
tions. 

We,  however,  do  not  mean  to  say  that  there  are  not  many  sub- 
jects upon  which  the  policy  of  the  several  states  is  abundantly 
evident,  from  the  nature  of  their  institutions,  and  the  general 
scope  of  their  legislation,  and  which  do  not  need  the  aid  of  a  posi- 
tive and  special  law  to  guide  to  decisions  of  the  courts.  When 
the  policy  of  a  state  is  thus  manliest,  the  courts  of  the  United 
States  would  be  bound  to  notice  it  as  a  part  of  its  code  of  laws, 
and  to  declare  all  contracts  in  the  state,  repugnant  to  it,  to  be 
illegal  and  void.  We  do  not  mean  to  say,  whether  there  may  not 
be  some  rights  under  the  constitution  of  the  United  States  which 
a  corporation  might  claim,  under  peculiar  circumstances,  in  a 
state  other  than  that  in  which  it  was  chartered.  The  reasoning, 
as  well  as  the  judgment  of  the  court,  is  applied  to  the  matter  be- 
fore us,  and  we  think  the  contracts  in  question  were  vaild,  and 
that  the  defense  relied  on  by  the  defendants  cannot  be  sustained. 

§  266.  Statutory  Modifications  of  the  Rule  of  Comity.— Almost 
all  of  the  states  have  modified  the  rule  of  comity  as  to  the  recogn- 
ition of  foreign  corporations,  and  adopted  statutes  designating 
the  conditions  upon  which  such  corporations  may  transact  busi- 
ness. Thesestatutes  contain  many  features  in  common  and  have 
for  their  general  purpose  the  protection  of  the  people  of  the  state 
from  irresponsible  unregulated  foreign  corporations.  They  gen- 
erally provide  for  the  granting  of  license  to  foreign  corporations 
upon  their  complying  with  the  prescribed  conditions;  and  require 
that  the  corporation  shall  maintain  an  office  within  the  state, 
and  designate  some  agent  upon  whom  service  of  process  may 
be  made.' 

§  267.    Conditions  -which  may  be  Imposed.— From    the    general 

iStlmson's  Am.  Stat.  Law,  II,  Chap.  IV  §§  8400-84OO. 
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power  of  the  state  to  exclude  foreign  corporations,  it  follows 
that,  subject  to  the  restrictions  imposed  by  the  national  constitu- 
tion, it  is  the  sole  judge  of  the  conditions  upon  which  foreign  cor- 
porations may  be  permitted  to  do  business  within  the  state.  It 
is  no  objection  to  such  a  condition  that  it  results  in  a  discrimina- 
tion in  favor  of  domestic  corporations.  Thus,  a  foreign  corpor- 
ation may  be  discriminated  against  in  the  matter  of  taxation,  ' 
and  a  foreign  corporation  may  be  required  to  pay  a  higher  license 
than  is  required  of  domestic  corporations.' 

§  268.  Retaliatory  Statutes.— The  courts  have  generally  sus- 
tained the  validity  of  statutes  which  authorize  foreign  corpora- 
tions to  do  business  within  the  state  upon  such  terms  and 
conditions  as  are,  or  may  be  imposed  upon  the  corporations  of 
the  enacting  state  in  the  state  of  the  domicile  of  the  foreign  cor- 
poration in  question."  It  has  been  contended  that  such  statutes 
are  unconstitutional  as  an  abdication  by  the  legislature  of  its 
functions  and  a  delegation  of  its  powers  to  a  foreign  legislature. 
But  such  a  statute  is  a  complete  law  which  is  to  go  into  effect  upon 
the  happening  of  a  contingency  and  is  not  an  abandonment  of 
the  legislative  functions.*  Such  a  provision  is  "a  constitutional 
and  valid  exercise  of  legislative  will,  is  not  void  for  uncertainty,  is 
susceptible  of  enforcement,  and  ought  to  be  enforced  upon  the 
happening  of  the  contingency  therein  mentioned."'  Under  a 
statute  which  provided  that  its  provisions  should  go  into  effect 
**  when  by  the  laws  of  any  other  state,  any  *  *  *  prohibitions 
are  imposed  or  would  be  imposed  on  insurance  companies  of  this 
state  doing  or  might  seek  to  do  business  in  such  other  state,"  the 
mere  existence  of  the  law  in  another  state  is  sufficient  to  put  the 
retaliatory  law  in  force. '  But  in  Ohio  it  was  held  that  to  make  a 
case  for  the  application  of  the  retaliatory  provision  it    must 

1  Phoenix  Insurance  Co.,  v.  Com.  5  Bush.  68  S.  C.  96  Am.  Dec.  331 ;  Atty.  Gen'l  v.  Bay 
State  M.  Co.,  99  Mass,  l-tS ;  Liverpool  Ins.  Co.  v.  Mass.  10  Wall  566 ;  People  v.  fhurber 
13  111.  544;  Western  U.  T.  Co.  v.Lieb,76  111.172;  Hartford  &c.  Ins.  Co.  v.  Rasmond. 
90  Mich.  485;   Phoenix  Ins.  Co.  v.  Burdett,  112  Ind.  204. 

The  conditions  must  be  imposed  by  the  legislature  and  not  by  the  courts.  Demarest  t 
Flock,  128  N.  Y. 

^Insurance  Co.  v.  New  Orleans,  1  Woods  85;  Pembina  Mining  Co.  v.  Pennsylvania, 
125  U.  S  188.  When  the  statutes  require  the  corporation  to  file  an  instrument  designat- 
ing its  place  of  business  within  the  state,  it  is  sufficient  to  name  the  citv  in  which  its 
office  is  located.    McLeod  v.  Am.  T.  L.  Mfg.  Co.,  (Ala.  1893),  14  So.  Rep.  409. 

3 State  V.  Fidelity  &  Casuality  Ins.  Co.,  39  Minn.  538;  Home  Ins.  Co.  v.  Swigert,  104 
m.  653;  Germania  Ins.  Co.  v  Swigert.  128  111.  237;  State  v.  Insurance  Co.,  115  Ind. 
257;  Phoenix  Ins.  Co.  v.  Walsh.  29  Kan.  672;  People  v.  Fire  Assn.,  92  X.  V.  311:  Gold- 
smith V.  Home  Ins.  Co.,  62  Ga.  379;  State  v.  Fidelity  &  CasualHy  Co.,  (Ohio  1892)  31 
N.  E.Rep.658. 

*Home  Ins.  Co.  v.  Swigert,  104  HI.  653;  Alcorn  v.  Hamer,  38  Miss.  652:  Stater. 
Parker,  26  Yt.  357.    Cooley,  Taxation,  48. 

ostate  T.  Insurance  Co.,  115  Ind.  259. 

•  "It  is  not  important  nor  necessary  to  the  exiotence  of  the  law  here  that  nn  Iowa 
company  should  go  to  New  York  to  test  the  sincerity  of  the  people  in  the  enforcement  of 
her  law ;  nor  is  such  a  step  necessary  to  the  enforcement  of  the  law  in  this  state.  A  spirit 
of  comity  between  the  states  should  induce  a  belief  that  their  laws  are  made  in  good 
faith,  and  for  observance."  State  v.  Fidelity  &  Casualitv  Co.,  77  la.  648;  Talbott  t. 
Casualty  Co.  (Md.)  22  Atl.  Rep.  395;  Germania  Ins.  Co.  v.  Swigert,  128  111.  237. 


180  PRIVATE   CORrORATIONS.  [CH.  XYII. 

appear  that  an  Ohio  company  had  been  formed  for  the  purpose  of 
doing  substantially  the  same  kind  of  business  in  the  foreign  state, 
and  that  it  would  then  be  subjected  to  burdens  not  imposed  by 
the  laws  of  Ohio  upon  foreign  corporations/ 

§269.  "Waiver  of  Constitutional  Rights.— Removal  of  Causes.— 
There  has  been  some  conflict  between  the  courts  as  to  the  right  of 
a  state  to  require  of  a  foreign  corporation  as  a  condition  pre- 
cedent to  the  right  to  do  business  a  stipulation  not  to  remove 
actions  which  may  be  commenced  against  it  in  the  state  courts 
to  the  lederal  courts.  The  state  courts  have  generally  sustained 
such  provisions,  and  the  position  of  the  federal  courts  is  not 
clearly  defined.  The  question  arose  in  Wisconsin,  and  the  court 
held  the  provision  valid.  Upon  appeal  to  the  supreme  court  of 
the  United  States,  the  decision  of  the  supreme  court  of  Wisconsin 
was  reversed.' 

Subsequently  the  supreme  court  of  Wisconsin  held  that  although 
the  provision  was  not  binding  upon  the  corporation  the  state 
might  revoke  the  license,  if  the  corporation  chose  to  insist  upon 
its  constitutional  right  to  litigate  in  the  federal  courts.  Chief 
Justice  Ryan  said:^  "The  statute  extended  to  these  foreign  in- 
surance companies  the  privilege  of  doing  business  in  this  state 
on  equal  footing  with  domestic  corporations.  Experience 
showed  their  power  to  harass  the  citizens  of  the  state,  doing 
business  with  them  by  removing  actions  on  their  policies  from 
courts  of  the  vicinage  to  distant  and  expensive  tribunals.  Hence 
the  provisions  of  the  statute ;  and  conceding  to  the  fullest  extent 
the  right  of  removal  of  actions  commenced,  we  can  see  no  pre- 
tense for  questioning  the  power  of  the  state  in  the  exercise  of  its 
absolute  discretion  on  the  subject,  to  revoke  the  license  of  the 
company  exercising  the  right.  The  state  has  the  power  to  make 
its  voluntary  license  subject  to  the  forbearance  of  a  right,  and 
revokable  upon  its  exercise.  The  right  may  survive  the  license, 
but  the  license  cannot  survive  its  exercise.  So  grants  are  some- 
times made  upon  conditions  to  forbear  a  right.  It  was  for  the 
authorities  oi  the  state  alone  to  judge  that  the  exercise  of  the 
right  was  an  abuse  of  the  privilege  of  the  license.  *  *  *  the 
federal  courts  *  *  *  have  no  jurisdiction  over  the  question 
whether  foreign  corporations,  exercising  the  right,  shall  be  per- 
mitted by  the  state  to  do  business  within  it.  That  is  a  matter  of 
state  policy,  state  law,  state  jurisdiction.  " 

This  decision  was  subsequently  approved  by  the  supreme 
court  of  the  United  States,  *     but  in  a  more  recent  case,  ^  it  was 

1  State  V.  Fidelity  &  Casuality  Co.,  (Ohio  1892)  31  N.  E.  Rep,  658. 
'Insurance  Co.  v.  Morse,  20  Wall.  445. 
•  State  v.  Doyle;  40  Wis.  175. 
*Doyle  V.  Ins.  Co.  94,  U.  S.  535  : 
"Barron  t.  Buraside,  121  U.  S.  189. 
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held  that  where  the  statute  provided  that  no  permit  should  be 
granted  to  a  lorei^^n  corporation,  until  a  stipulation  was  entered 
into  that  it  would  not  remove  actions  brought  against  it  to  the 
federal  courts,  it  was  apparent  that  the  purpose  was  to  deprive 
the  corporation  of  its  constitutional  rights  and  that  the  statute 
was  void. 

§  270.  Barron  v.  Bumside.*— In  this  case  the  statute  of  Iowa 
which  required  that  every  foreign  corporation  should  as  a  con- 
dition of  obtaining  a  permit  lor  the  transactions  of  business  in 
the  state,  stipulate  that  it  would  not  remove  certain  suits  into 
the  Federal  courts  was  held  void.  Mr.  Justice  Blatchford  said: 
The  statute  manilestly  applies  to  the  Chicago  and  North- 
western Railway  company  as  an  Illinois  corporation.  The  first 
section  provides,  that  a  foreign  corporation  desiring  to  continue 
the  transaction  of  its  business  in  Iowa,  is  required  on  and  alter 
September  1,  1886,  "to  file  with  the  secretary  of  state  a  certified 
copy  ot  its  articles  of  incorporation  duly  attested,  accompanied 
by  a  resolution  of  its  board  of  directors  or  stockholders,  author- 
izing the  filing  thereof,  and  also  authorizing  service  of  process  to 
be  made  upon  any  of  its  officers  or  agents  in  this  state  engaged 
in  transacting  its  business,  and  requesting  the  issuance  to  such 
corporation  of  a  permit,  to  transact  business  in  this  state;  said 
application  to  contain  a  stipulation  that  said  permit  shall  be  sub- 
ject to  each  of  the  provisions  ot  this  act;  and  thereupon  the  sec- 
retary of  state  shall  issue  to  such  corporation  a  permit  in  such 
form  as  he  may  prescribe,  lor  the  general  transaction  of  the  busi- 
ness of  such  corporation,  and,  upon  the  receipt  of  such  permit 
such  corporation  shall  be  permitted  and  authorized  to  conduct 
and  carry  on  its  business  in  this  state." 

The  initial  step  required  is  a  resolution  authorizing  the  filing  of 
the  copy  of  the  articles  of  incorporation  and  authorizing  service 
ot  process  in  the  manner  specified,  and  requesting  the  issue  of  the 
permit,  the  application  to  be  accompanied  by  a  stipulation  that 
the  permit  shall  be  subject  to  each  of  the  provisions  of  the  act. 
This  is  proceeding  as  a  unit.  The  filing  of  the  articles  of  incor- 
poration and  the  provisions  in  regard  to  service  of  process 
are  to  be  authorized  bv  the  same  resolution  which  requests  the 
issue  of  the  permit  and  this  request  or  application  is  to  contain 
the  stipulation  above  mentioned.  These  various  things  are  not 
separable.  The}-  are  all  indissolubly  bound  up  with  the  applica- 
tion for  a  permit,  which  is  to  be  subject  to  every  provision  ot  the 
act.  The  permit  cannot  be  issued  unless  such  astipulation  is  given, 
and  the  corporation  is  not  to  be  permitted  to  carry  on  its  busi- 
ness in  the  state  unless  th.'  per  nit  is  issued  to  it  ai'd  received  by  it. 

1  121  U.  S.  186  (1886.) 
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Section  3  of  the  act  provides,  that  if  the  permit  is  issued,  and 
the  foreign  corporation,  being  thereafter  sued  in  a  court  of  low^a, 
upon  a  contract  made  or  executed  in  Iowa,  or  to  be  performed  in 
Iowa,  or  for  an\''act  or  omission,  pubHc  or  private,  arising  origin- 
ating or  happening  in  Iowa,  shall  remove  the  suit  from  the  state 
court  into  any  Federal  court  in  Iowa,  because  the  corporation  is 
a  non-resident  of  Iowa,  or  a  resident  of  a  state  other  than  the 
state  of  the  adverse  party,  or  because  of  local  prejudice  against 
the  corporation,  that  fact  shall  forfeit  the  permit  and  render  it 
void,  such  forfeiture  to  be  determined  from  the  record  of  removal, 
and  to  date  from  the  filing  of  the  application  on  which  the 
removal  is  effected. 

Section  4  imposes  a  penalty  of  one  hundred  dollars  a  day 
on  the  corporation  for  carrying  on  its  business  in  Iowa  with- 
out having  complied  with  the  statute,  and  having  a  valid 
permit,  and  provides  that  any  agent,  officer  or  employee 
who  shall  knowingly  act,  or  transact  such  business,  for  the 
corporation,  when  it  has  no  valid  permit,  shall  be  guilty 
of  a  misdemeanor,  and  for  each  offense  shall  be  fined  not 
to  exceed  one  hundred  dollars,  or  be  imprisoned  in  the 
county  jail  not  to  exceed  thirty  days,  and  pay  all  costs  of 
prosecution.  It  is  apparent  that  the  entire  purpose  of  this  stat- 
ute is  to  deprive  the  foreign  corporation,  in  suits  such  as  those 
mentioned  in  Section  3,  of  the  right  conferred  upon  it  by  the  con- 
stitution and  laws  of  the  United  States,  to  remove  a  suit  from 
the  state  court  into  the  Federal  court,  either  on  the  ground  of 
diversity  of  citizenship  or  of  local  prejudice.  The  statute  is  not 
separable  into  parts.  An  affirmative  provision  requiring  the  fil- 
ing by  a  foreign  corporation,  with  the  secretary  of  state,  of  a 
copy  of  its  articles  of  incorporation,  and  of  an  authority  for  the 
service  of  process  upon  a  designated  officer  or  agent  in  the  state, 
might  not  be  an  unreasonable  or  objectionable  requirement,  if 
standing  alone;  but  the  manner  in  which, in  this  statute,  the  pro- 
visions on  those  subjects  are  coupled  with  the  application  for  the 
permit,  and  with  the  stipulation  referred  to,  shows  that  the  real 
and  only  object  of  the  statute,  and  its  substantial  provision,  is 
the  requirement  of  the  stipulation  not  to  remove  the  suit  into  the 
federal  court.  In  view  of  these  considerations  the  case  falls 
directly  within  the  decision  of  this  court  in  Home  Ins.  Co.  v. 
Morse. ^  In  that  case,  which  -"vas  twice  argued  here,  a  statute  of 
"Wisconsin  provided  that  it  should  not  be  lawful  for  any  foreign 
fire  insurance  company  to  transact  any  business  in  Wisconsin 
unless  it  should  first  appoint  an  attorney  in  that  state,  on  whom 
process  could  be  served,  by  filing  a  written  instrument  to  that 

120  W^all,  445. 
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effect,  containing  an  agreement  that  the  company  would  not 
remove  a  suit  for  trial  into  the  federal  court.  The  Home  Insur- 
ance Company,  a  New  York  corporation,  filed  the  appointment 
of  an  agent,  containing  the  lollowing  clause:  "And  said  com- 
pany agrees  that  suits  commenced  in  the  state  courts  of  Wiscon- 
sin shall  not  be  removed  by  the  acts  of  said  company  into  the 
United  States  circuit  or  federal  courts."  A  loss  having  occurred 
on  a  policv  issued  by  the  company  it  was  sued  in  a  court  of  the 
state.  It  filed  its  petition  in  proper  form  for  the  removal  of  the 
suit  into  the  federal  court.  The  state  court  refused  to  allow  the 
removal,  and  after  a  trial,  gave  a  judgment  for  the  plaintiff, 
which  was  afhrmed  b^^the  supreme  court  of  Wisconsin.  The  com- 
pany brought  the  case  into  this  court,  which  held  these  proposi- 
tions: First,  the  agreement  made  by  the  company  was  not  one 
which  would  bind  it,  without  reference  to  the  statute ;  second, 
the  agreement  acquired  no  validity  from  the  statute.  The  gen- 
eral proposition  was  maintained  that  agreements  in  advance  to 
oust  the  courts  of  jurisdiction  conferred  by  law  are  illegal  and 
void,  and  that  while  the  right  to  remove  a  suit  might  be  waived, 
or  its  exercise  omitted,  in  each  recurring  case,  a  party  could  not 
bind  himself  in  advance  by  an  agreement  which  might  be  specifi- 
cally enforced,  thus  to  forfeit  his  rights  at  all  times  and  on  all 
occasions  wdienever  the  case  might  be  presented. 

In  regard  to  the  second  question,  the  proposition  laid  down 
was,  that  the  jurisdiction  of  the  federal  courts,  under  Art.  3,  §  2 
of  the  constitution  depends  upon  and  is  regulated  by  the  laws  ot 
the  United  States;  that  state  legislation  cannot  confer  jurisdic- 
tion upon  the  federal  courts,  nor  limit  or  restrict  the  authority 
given  to  them  by  congress  in  pursuance  of  the  constitution;  that 
a  corporation  is  a  citizen  of  the  state  by  which  it  is  created,  and 
in  which  its  principal  place  of  business  is  situated  so  far  as  its 
rio-ht  to  sue  and  be  sued  in  the  federal  courts  is  concerned,  and 
within  the  clause  of  the  constitution  extending  the  jurisdiction  ot 
the  federal  courts  to  controversies  between  citizens  of  different 
states.  The  conclusions  of  the  court  were  summed  up  thus:  First, 
the  constitution  of  the  United  States  secures  to  citizens  of  another 
state  than  that  in  which  suit  is  brought,  an  absolute  right  to  re- 
move their  cases  into  the  federal  court,  upon  compliance  with  the 
terms  of  the  removal  statute;  second,  the  statute  of  Wisconsin 
is  an  obstruction  to  this  right,  is  repugnant  to  the  constitution 
of  the  United  States,  and  the  laws  made  in  pursuance  thereof, 
and  is  illegal  and  void;  third,  the  agreement  of  the  insurance 
companv  derives  no  support  from  an  unconstitutional  statute, 
and  is  void,  as  it  would  be  had  no  such  statute  been  passed.  For 
these  reasons  the    judgment  of  the  supreme  court  of  Wisconsin 
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was  reversed,  and  it  was  directed  that  the  petition  for  removal 
should  be  granted.  ... 

The  case  of  Doyle  v.  Continental  Insurance  Co.  is  relied  on  by 
the  defendant  in  error.  In  that  case  this  court  said,  that  it 
had  carefully  reviewed  its  decision  in  Insurance  Co.  v.  Morse,  and 
was  satisfied  with  it.  In  referring  to  the  second  conclusion  in  In- 
surance Co.  Y.  Morse  above  recited,  namely,  that  the  statute  of 
Wisconsin  was  repugnant  to  the  constitution  of  the  United 
States  and  was  illegal  and  void,  the  court  said,  in  Doyle  v.  Conti- 
nental Insurance  Co.,  that  it  referred  to  that  portion  of  the  stat- 
ute which  required  a  stipulation  not  to  transfer  causes  to  the 
courts  of  the  United  States.  In  that  case,  which  arose  under  the 
same  statute  of  Wisconsin,  the  foreign  insurance  company  had 
complied  with  the  statute  and  had  filed  an  agreement  not  to  re- 
move suits  into  the  federal  courts,  and  had  received  a  license  to 
do  business  in  the  state.  Afterwards  it  removed  into  the  federal 
court  a  suit  brought  against  it  in  a  state  court  of  Wisconsin. 
The  state  authorities  threatening  to  revoke  the  license,  the  com- 
pany filed  a  bill  in  the  circuit  court  of  the  United  States,  praying 
for  an  injunction  to  restrain  the  revoking  of  the  license.  A  tem- 
porary injunction  was  granted.  The  defendant  demurred  to  the 
bill,  the  demurrer  was  overruled,  a  decree  was  entered  making 
the'  injunction  perpetual,  and  the  defendant  appealed  to  this 
court.  This  court  reversed  the  decree  and  dismissed  the  bill.  The 
point  of  the  decision  seems  to  have  been,  that,  as  the  state  had 
granted  the  license,  its  officers  would  not  be  restrained  by  injunc- 
tion, by  a  court  of  the  United  States,  from  withdrawing  it.  All 
that  there  is  in  the  case  beyond  this,  and  all  that  is  said  in  the 
opinion  which  appears  to  be  in  conflict  with  the  adjudication  in 
Insurance  Co.  v.  Morse,  must  be  regarded  as  not  in  judgment. 

In  both  of  the  cases  referred  to  the  foreign  corporation  had 
made  the  agreement  not  to  remove  into  the  federal  court  suits  to 
be  brought  against  it  in  the  state  courts.  In  the  present  case,  no 
such  agreement  has  been  made,  but  the  locomotive  engineer  is  ar- 
rested for  acting  as  such  in  the  employment  of  the  corporation, 
because  it  has  refused  to  stipulate  that  it  will  not  remove  into 
the  federal  court  suits  brought  against  it  in  the  state  court,  as  a 
condition  of  obtaining  a  permit  and  consequently  has  not  ob- 
tained such  permit.  Its  right,  equally  with  any  individual  citi- 
zen, to  remove  into  the  federal  court,  under  the  laws  of  the  United 
States,  such  suits  as  are  mentioned  in  the  third  section  of  the 
Iowa  statute  is  too  firmly  established  by  the  decisions  of  this 
court  to  be  questioned  at  this  day ;   and  the  state  of  Iowa  might 
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as  well  pass  a  statute  to  deprive  an  individual  citizen  of  another 
state  of  his  right  to  remove  such  suits. 

As  the  Iowa  statute  makes  the  right  to  a  permit  dependent 
upon  the  surrender  by  the  foreign  corporation  of  a  privilege 
secured  to  it  by  the  constitution  and  laws  of  the  United  States, 
the  statute  requiring  the  permit  must  be  held  to  be  void.  The 
question  as  to  the  right  of  a  state  to  impose  upon  a  corporation 
engaged  in  interstate  commerce,  the  dut\^  of  obtaining  a  permit 
from  the  state  as  a  condition  ol  its  right  to  carry  on  such  com- 
merce is  a  question  which  it  is  not  necessary  to  decide  in  this  case. 
In  all  the  cases  in  which  this  court  has  considered  the  subject  of 
the  granting  by  a  state  to  a  foreign  corporation  of  its  consent  to 
the  transaction  of  business  in  the  state,  it  has  uniformly  asserted 
that  no  conditions  can  be  imposed  by  the  state  which  are  repug- 
nant to  the  constitution  and  laws  of  the  United  States.  "' 

§271.  The  Granting  and  Revocation  of  the  License.— Statutes 
generally  provide  that  the  license  to  do  business  shall  be  granted 
by  some  state  officer,  upon  application  by  the  corporation,  and 
compliance  with  the  statutory  conditions.  Whether  the  action 
of  this  officer  is  judicial  or  administrative  depends  upon  the 
language  of  the  statute.  If  it  is  apparent  that  no  discretion  was 
intended  to  be  vested  in  the  officer,  but  that  he  should  grant  the 
license  when  the  conditions  are  complied  with,  his  acts  are  minis- 
terial and  subject  to  the  control  of  the  courts,'  but  if  it  is  appar- 
ent that  the  legislature  intended  that  the  officer  should  exercise 
judgment  and  discretion,  in  granting  or  revoking  a  license,  his 
acts  are  judicial  and  not  subject  to  control  of  the  courts.'  If  a 
corporation  is  so  organized  that  it  is  impossible  for  it  to  comply 
with  the  conditions  imposed  by  the  restrictive  statute,  it  cannot 
com  pel  the  issue  of  a  license  to  it.* 

§  272.  The  Right  to  Sue.— By  the  rule  of  comity  a  corporation 
may  sue  in  a  foreign  jurisdiction  upon  complying  with  such  con- 
ditions as  are  required  of  non-residents  generally,  and  without 
complving  with  the  conditions  imposed  upon  foreign  corpora- 
tions doins:  business  within  the  state.*    The  statutes  of  a  state 


ILatayette  Ins.  Co.  v.  French,  IH  How,  404.;  Ducat  v.  Chicasio,  10  Wnll,  410;  In- 
surance Co.  V.  Morse,  20  Wall,  445;  St.  Clair  v.  Coi,  106  U.  S.  350;  Phila.  Fire  Ass'n  ▼. 
New  York,  119  U.  S.  110. 

a  State  v.  Fidelity  &  Casualty  Ins.  Co.,  39  Minn.  538. 

sstate  V.  Carey,  (N.  D.)  49  N.  W  Rep.  164;  Dwelling  House  Ins.  Co.  v.  Wilder,  40  Vt. 
661 ;  Kansas  Home  Ins.  Co.  v.  Wilder,  43  Kan.  731 ;  Isle  Royal  Land  Co.  v  Osmnn.  76 
Mich.  162. 

*Mut  F.  Ins.  Co.  V.  House,  89  Tenn.  438,  s.  c.  12  S.  W.  Rep.  927;  Mut.  F.  Ins.  Co.  ▼. 
Surgett,  112  Ills.  36  s.  c.  11  N.  E   Rep.  410;  Isle  Royal  &c.  Co.  v.  Osmun,  76  Mich.  162. 

6 Henriquez  V.  Dutch  West  India  Co.,  2  Ld.  Raymond  1532;  Spanish  .■Xmbassad-ir  v 
Bui.tish,  Bulst.  pt  2  p.  322;  Dutch  West  India  Co.  v.  Moses,  1  Str.  fil  2  ;  Christian  v- 
The  American  &c.  Co.,  S9  .\la.  19S;  McCall  v.  American  Freehold  I-and  Mtg.  Co.,  (Ala- 
1893)  12  S  Rep.  806;  American  Ivpe  F.  Co  v.  Conner,  26  N.  Y.  S.  742;  Cone 
Export  Co.  V.  Poole,  (S.  C.  1894)  19  S.  E.  Rep.  203;  I'tlev  v.  Clark  Gardner  Mining  Co., 
4  Colo.  369;  Reed  v.  Walker.  (Tex.  1893)  21  S.  W.  Rep.  687;  Powder  Mill  CannI  Co.  ▼. 
Custer  Co.,  9  Mont.  145;   Christian  Union  v.   Yount.    101   U.   S.   352;  Charter  Oak  Ins, 
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often  grant  to  foreign  corporations  the  power  to  sue  in  its  courts. 
Thus  in  Minnesota  it  is  provided  that  a  foreign  corporation  may 
prosecute  in  the  courts  ot  the  state  in  the  same  manner  as  domes- 
tic corporations,  subject  to  the  limitation,  but  it  cannot  maintain 
an  action  upon  an  obligation  arising  out  of  or  in  consideration 
of,  an  act  which  is  contrary  to  the  law  or  policy  of  the  state  or 
which  is  thereby  forbidden  to  domestic  corporations  engaged  in  a 
similar  business/ 

§  272-a,  Meaning  of  "doing  business"— These  words  as  used  in  the 
various  statutes  refer  to  the  general  transaction  of  business,  and 
not  to  an  isolated  transaction,  without  the  intention  of  continu- 
ing business.'  Thus  it  does  not  include  a  mere  consignment  of 
goods  by  a  foreign  corporation  to  a  citizen  of  the  state,^  nor  the 
purchase  of  an  article  of  machinery  within  the  state,*  nor  solicit- 
ing subscriptions  to  a  newspaper  pubhshed  inaforeign  state/  nor 
selling  goods  by  a  traveling  salesman,*  nor  the  frequent  purchase 
of  material  within  the  state,'  nor  the  investing  in  the  securities 
of  a  domestic  corporation,®  nor  soliciting  subscriptions  to  the 
stock  of  a  foreign  corporation,"  nor  the  appointment  of  agents 
who  aretotransact  the  business, '"nor  the  bringing  of  a  suit."  But 
the  single  act  by  a  foreign  mortgage  loan  corporation  of  lending 
money  upon  mortgage  security,  in  Alabama,  is  held  to  be  "  doing 
business  "  within  the  meaning  of  the  law." 

Co  V  Sawyer  44  Wi5.  387;  The  American  &c.  Co.  v.  Moore,  2  Dak.  280;  Diamond 
Matcii  Co.  V  Roeber,  106  N.  Y.  473  :  Dav  v.  Essex  Bank,  13  Vt.  97 ;  Newbiirg  Petroleum 
Co  T  Weare  27  Ohio  St.  343;  Bank  v.  Montgomery,  3  111.  422;  St.  Lonis  &c.  Ry.  Co.  v. 
Fire  Assn.  Co.,  55  Ark.  165;  Jewelers  Merc.  Agency  v.  Douglass,  35  HI- App  627;  British 
Am.  Land  Co.  v.  Ames,  6  Mete.  (Mass.)  391 ;  Libhey  v.  Hodgdon,  9  N.  H.  394;  Story, 
Conf.  Laws,  p.  175,  and  note;  Dicey  on  Domicil,  198. 

iGen  St  1878  Ch.  76g§2,  3  "  It  is  an  established  rule  of  private  international  law 
that  a  corporation  duly  created  according  to  the  laws  of  one  state  may  sue  and  he  sued 
in  its  corporate  name  in  the  courts  of  other  states.  •  •  •  But  as  regards  procedure 
and  parties  to  actions,  the  law  of  the  country  m  which  the  action  is  brought  prevails. 
Lindley,  Part'.ership,  App.  p.  1483;  Westlake,  Priv.Int.  Law,  §286.  feee  Bar's  Priv.  Int. 
Law,  §41,  note  D. 

zCooper  Mfg.  Co.  v.  Ferguson,  113  U.  S.  727 ;  Tabor  v.  Goss,  &c.,  Co.,  11  Colo.,  419; 
Murfrce,  §  66. 

8  Bertha  Zinc  Mining  Co.  v.  Clute  (N.  Y.),  27  N.  Y.  S.  342;  Cooper  Mfg.  Co.  v.  Fergu- 
Bon,  113  U.  S.  727. 

*Colo.  I.  Works  V.  Sierra  Grande  M.  Co.,  15  Colo.  499;  Graham  v.  Hendricks,  22  La 
An.  523. 

6  Beard  v.  Union  Am.  Pub.  Co.,  71  Ala.  60. 
6  Ware  v.  Ha  vilton-Brown  Shoe  Co.,  92  Ala.  145. 
7Comw.  V.  Standard  Oil  Co.,  101  Pa.  St.  119. 
SGilchrist  V.  Helena,  etc..  R.  Co.,  47  Fed.  Rep.  593. 
oPayson  v.  Withers,  5  Biss.  C.  C.  272. 
10 Morgan  v.  White,  101  Ind.  413. 

iiTJtUvv  Clark.  &c.,  Co.,  +  Colo.,  369;  Powder  River  Cattle  Co.  v.  Custer  Co.,  9 
Mont:i45."22Pac.  Rep.  383;  Fuller  v.  Johnson  Mfg.  Co.  (Dak.)  30  N.  W.  Rep.  166, 
contra;  In  re  Comstock,  3  Sawy.  218. 

nGinn  V  New  Eng.  Mtg.  Co.,  92  Ala.  135;  Farrior  v.  New  Eng.  Mtg.Co.,88  Ala.  275. 
Contra  if  the  loan  was  made  in  another  state,  Scruggs  v.  Scottish  Mtg.  Co.,  54  ArK. 
666  Th'se  and  other  cases  are  cited  by  Murfrce,  §§  66-72.  In  Reeves  v.  Harper,  43  La. 
An  516  it  was  held  that  the  constitution  of  Louisiana  does  not  deny  t>>  a  citizen  of 
Louisiana  the  privilege  of  borrowing  money  from  foreign  corporations  nor  does  it  pro- 
Wbit  such  corporations  from  loaning  money  to  our  citizens  provided  only  that  such 
transactions  are  not  done  in  the  course  of  business  carried  on  by  the  corporation  m  this 
Btate  without  complying  with  the  requirements  of  the  constitution.     The  single  act  of 
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§273.  Contracts  made  out  of  the  State— These  restrictive  stat- 
utes do  not  affect  the  right  of  a  citizen  of  a  state  to  enter  into  a 
contract  with  a  foreign  corporation.  Thus  when  the  statute 
prohibited  any  person  or  persons  from  "paying,  receiving,  or  for- 
warding any  premium  or  appHcation  for  insurance,  or  in  any 
manner  aiding  or  helping  in  the  securing  or  placing  of  any  insur- 
ance, "  with  any  foreign  insurance  company  not  authorized  to  do 
business  in  the  state,  it  was  held  that  the  statute  applied  to  per- 
sons, who,  as  insurance  agents  or  brokers  do  business  with  un- 
authorized foreign  insurance  companies,  or  agents  of  other  par- 
ties; but  not  to  persons  who  as  owners  make  single  contracts  of 
insurance  with  such  companies  or  associations  upon  their  own 
property.  Mr.  Justice  Mitchell  said:  "It  may  be  readily  con- 
ceded that  an  act  w^hich  would  attempt  to  prevent  a  non-resident 
owner  of  property  in  this  state,  or  a  resident  owner  not  at  the 
time  within  its  territory'  from  insuring  his  property  in  an}--  man- 
ner lawful  at  the  place  of  the  contract,  would  be  void  as  extra- 
territorial. So  also  it  may  be  conceded  that  if  a  citizen  of  Penn- 
sylvania has  by  a  contract  validh'  made  outside  of  its  boundar- 
ies, incurred  a  liability,  no  law  of  this  state  can,  under  the  consti- 
tution of  the  United  States,  prevent  his  fulfilling  that  obligation 
even  by  an  act  done  within  the  state.  But  beyond  the  limita- 
tions imposed  by  the  constitution,  the  power  of  the  legislature  to 
declare  any  acts  done  within  the  territor}^  of  the  state  unlawful 
or  criminal,  cannot  be  questioned;  and  all  considerations  of  wis- 
dom, or  policy,  or  hardship,  or  difficulty  or  impossiljility  of  gen- 
eral enforcement,  must  be  addressed  to  the  law-making  branch  of 
the  government.  We  think  it  is,  therefore,  undoubtedl3^  in  the 
power  of  the  legislature  to  make  the  insuring  of  his  property  in 
an  unauthorized  insurance  company  by  an  owner  criminal,  if  done 
in  this  state;  but  such  a  statute  would  be  not  only  unusual,  but 
a  very  harsh  and  extreme  interference  with  the  general  right  of  a 
citizen  to  manage  his  private  affairs  in  his  own  way.  We  should 
not  attribute  such  an  intention  to  the  act  in  question  unless  its 
terms  be  plain,  or  the  implication  unavoidable.  "^ 

loaning  money  within  the  state  is  notadoinK  of  business.  A  life  insurance  company 
chartered  in  the  state  of  Illinois  carried  on  business  in  the  state  nf  Missouri  throuph  aa 
ayrcnt  appointed  for  that  purpose.  The  apent  in  Missouri  would  solicit  and  receive  from 
citizens  in  that  state  applications  for  insurance,  which  he  would  forward  to  the  home 
olBce  of  the  company  in  Chicago.  When  the  appliiation  was  npprt)ved  the  policy  was 
filled  in,  dated  and  signed  by  the  officers  c.f  the  company  in  ChicaRo,  and  transmitted  by 
mail  to  the  agent  of  the  company  in  Missouri,  who,  upon  the  payment  to  him  by  the 
applicant  of  the  first  premium,  called  in  this  case  an  entrance  fee,  dilivered  the  policy  to 
the  assured.  In  Berry  v.  Kniiihts  Templar,  etc.,  Co.,  46  Fed.  Rep.  439,  it  was  held  that 
the  company  was  doing  business  i::  the  state  of  Missouri.  The  signing  of  a  policy  in 
Phil.adelphia  by  a  company  located  and  doing  business  there  and  the  sending  it  to  the 
applicant  or  the  attorney  of  the  applicant  in  New  York  is  not  a  violation  of  the  New 
York  statute.  People  v.  Imlay,  liO  Barb.  6S.  A  foreign  corpoi  ntion  organized  to  act  as 
the  general  agent  of  its  members  in  the  selling  of  goods  produced  by  t!x-m,  ard  having 
and  employing  no  capital  stock  in  the  state,  is  not  suVijeet  to  the  provision  of  the  statute 
requiring  a  statement  showing  its  title,  object,  location  of  its  ofticcs  and  names  of  its 
agents  in  the  state.     Kilgore  v.  Smith,  122  Pa    St.  48. 

iCom.  V.  Biildle,  139  Pa.  St.  605;  Columbia  Fire  Ins.  Co.  v.  Kinton,  37  N.  J.  L.  33; 
Lamb  v.  Browser,  7  Biss.  C.  C.  372;  Huntley  v.  Merrill,  32  Barb.  626;  Hyde  v.  Good- 
now,3  N.  Y.  266. 
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§274.  Non-Compliance  with  Statutory  Conditions— Effect  upon 
Validity  of  Contracts— The  validity  of  contracts  entered  into  be- 
tween citizens  ot  a  state  and  a  foreign  corporation  w^hich  has  not 
complied  with  the  conditions  precedent  to  the  righttodo  business 
in  the  state  is  more  or  less  affected  by  the  language  of  the  par- 
ticular statute.  Where  the  statute  expressly  declares  that  such 
contracts  can  or  cannot  be  enforced  there  can  be  no  question,^  but 
generally  the  statute  simply  prohibits  such  corporations  from 
doing  business  within  the  state  and  imposes  a  penalty  upon  the 
corporation  or  some  officer  or  agent  thereof  for  a  violation  of  this 
prohibition. 

§275.  Where  the  Statute  Imposes  a  Penalty.— The  decisions  are 
not  uniform,  but  the  weight  of  authority  supports  the  proposi- 
tion that,  where  a  state  prohibits  a  foreign  corporation  from 
doing  business  within  its  Hmits,  without  having  first  complied 
with  certain  conditions,  and  imposes  a  penalty  for  the  violation 
of  the  statute,  the  penalty  is  the  sole  means  contemplated  for 
compelling  obedience,  and  the  contract  is  vahd  and  enforce- 
able.' But  there  are  many  cases  holding  that  such  contracts  are 
void,  notwithstanding  the  provision  for  a  penalty.'  If  the  con- 
tract has  been  fully  executed  its  validity  is  in  no  way  affected  by 
the  failure  of  the  corporation  to  qualify  to  do  business  in  the 
state."*  The  provision  for  a  penalty  has  been  held  equivalent  to  an 
express  prohibition  of  doing  business  in  the  state,  and  to  a  de- 
claration that  contracts  made  in  violation  thereof  are  void.^ 

§  276.  Where  no  Express  Penalty  Is  Provided.— Where  no  penalty 
is  provided,  it  is  generally  held  that  such  contracts  are  not  en- 
forceable, unless  the  conditions  are  such  as  to  give  rise  to  an 
estoppel.  "The  general  rule  is  that  a  contract  in  violation  of  law 
is  void.    The  only  exception  is  that  when  the  law  imposes  a 

iXeuchatel  Asphalt  Co.  v.  City  of  N.  Y.,  30  N.  Y.  Sup.  252 ;  Selser  v.  Potter  Produce 
Co.,  30  N.  Y.  Sup.  294;  Hartford  L.  Ins.  Co.  v.  Mathews,  102  Mass.  221 ;  Conn.  River 
Ins    Co.  V.  Way,  64  N.  H.  C22. 

2Kend.-vll  V.  Beck  &  P.  L.  Co.  (Col.  1894),  35  Pac.  Rep.  198;  Wash  urn  Mill  Co.  v. 
Bartlett  (N  D.l,  54  N.  W.  Rep.  544;  Russell  v.  Jones  (Ala.  189),  13  Sou.  Rep.  145;  Toledo 
T  L  Co  V  Thomas,  33  \V.  Va.  566;  Whitman  Agric.  Co.  v.  Strand,  8  Wash.  647; 
Ellison  Gen.  Elec.  Co.  v.  Can.  Pac  N.  Co.,  8  Wash.  370;  Dearborn  Foundry  Co.  v. 
Aeustinc,  5  Wash.  07  S.  C,  31  Pac.  327  ;  N.  W.  M.  L.  Ins.  Co.  v.  Overholt,  4  Dillon  C.  C. 
287-  Am.  L.  &  S.  Co.  V.  East,  37  Fed.  Rep.  242;  Union  Mut.  Ins.  Co.  v.  McMillnn.  24 
Ohio  St,  G7;  Pennypacker  V.  Cop  Ins.  Co.,  80  la.  56  S.  C.,45  N.  W.  Rep.  408;  Columbus 
Ins  Co  V.  Walsh,  18  Mo.  229;  Cl.iy  F.  &  M.  Ins.  Co  v.  Huron  Mfg.  Co..  31  Mich.  346; 
Clark  V.  Middleton.  19  Mo.  53  ;  Ehrmann  v.  Teut^  nia  Ins.  Co.,  1  McCrary,  125 ;  Brook- 
lyn L.  Ins.  Co.  V.  Bloodsoe,  52  A:a.  538;   King  v.  Nat.  M.  &  E.  Co.,  4  Mont.  1. 

8 Carey,  &c.,  Co.  v.  Thomas  (Tenn.),  22  S.  W.  Rep.  743;  Jones  v.  Smith,  3  Gray,  500; 
Thorue  v  Trav.  Ins.  Co.,  80  Pa.  St.  150;  Barber  v.  Daniels  21  Neb.  450;  Dudley  v. 
Collier,  87  Ala.  431,  S  C.  13  Am.  St.  Rep.  55;  Farrier  v.  New  Eng.  &<;.,  Co.,  88  Ala.  275; 
Christian  v  American  Ftechold  Land  &  Mort.  Co.,  89  Ala.  198;  Union  Central  &c.,  Co. 
V.  Thomas,  46  Ind.  44;  Cassidy  v.  Amcr.  Ins.  Co.,  72  Ind.  95;  Bank  v.  Young,  37  Mo. 
398;  Stew.irt  v.  Northampton  Ins.  Co.,  38  N.J.  L.  436;  Cincinnati,  &c.,  Co.  v.  Rosen- 
thal, 55  111.  85. 

*Gamble  V.  Caldwell  (Ala.)  12  So.  Rep.  434. 

B^^Etnalns  Co.  v.  Harvey,  11  Wis.  394;  Thome  v.  Trav.  Ins.  Co.,  80  Pa.  St.  150; 
Mut.  Ben.  Ins.  Co.  v.  Bales,  92  Pa.  St.  352. 
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penalty  for  a  prohibited  act,  and  it  clearly  appears  that  the  legis- 
lature intended  no  more  than  to  impose  a  penalty  for  the  viola- 
tion of  the  law,  a  contract  made  in  violation  of  such  a  statute  is 
not  void/  We  do  not  think  that  this  statute  belongs  to  the  ex- 
ceptional class.  The  legislature  has  prohibited  a  contract  and 
has  provided  no  penalty  lor  its  violation.  If  these  contracts 
shall  be  held  valid,  the  statute  is  of  no  eflect.'" 

§277.  Estoppel  to  Alle^^e  Non-Compliance.— In  some  cases  it  is 
held  that  a  party  who  has  contracted  with  a  foreign  corporation 
is  estopped  to  question  its  right  to  do  business  in  the  state'  and 
in  a  suit  against  the  corporation  there  are  still  stronger  reasons 
for  holding  that  the  corporation  cannot  be  heard  to  deny  its 
qualification.  As  said  by  Judge  Caldwell :  "After  enjoying  all 
the  benefits  of  the  business  and  receiving  the  monev  of  the  assured, 
it  will  not  be  heard  to  say  that  it  never  submitted  to  the  jurisdic- 
tion of  the  state.  It  can  reap  no  ad  vantage  from  its  own  wroncr. 
To  sustain  this  defense  would  be  to  give  judicial  sanction  to  busi- 
ness methods  much  below  the  standard  of  common  honesty."* 

§278.  No  Visitorial  Power  Over  Foreign  Corporationa— The 
courts  of  a  state  will  not  exercise  visitorial  powers  over  or  inter- 
fere with  the  management  of  the  internal  afiairs  of  a  foreign  cor- 
poration.' 

§279.  Illustration— Guilford  V.  "Western  Union  Telegraph  Co.  «— 
In  this  case  it  was  held  that  an  action  might  be  maintained  in  the 
courts  of  the  state  by  a  stockholder  against  a  foreign  corporation  to 
compel  it  toissueaneworduplicatestockcertificatein  place  of  one 
which  had  been  lost  or  destroyed.  The  action  was  broucrht  to  have 
theplaintifFadjudged  the  owner  of  certain  sharesof  the  stock  of  the 

1  Lester  v.  Howard  Bniik,  33  Md.  558;  Watrous  t.  Blaine,  32  la.  58-  Mowinc 
Machine  Co.  v.  Caldwell,  5*  Ind.  270. 

2  Watson,  J.,  in  Bank  V.  Page,  6  Ore.  431 ;  Lycoming  Fire  Ins.  Co.  v.  Wright  55  Vt 
526.  In  Toledo  T.  &;  I  Co.  v.  Thomas.  33  W.  Va.  566  (1890),  the  court  said  :  "  Wc  are 
aware  that  the  courts  of  Indiana,  Illinois.  Wisconsin,  and  perhaps  in  some  other  states, 
hold  a  different  doctrine.  In  Vermont  and  Oregon  it  has  been  held  that  a  non-compli- 
ance with  the  precedent  conditions  of  the  statutes  of  those  states  by  foreign  corporations 
rendered  their  contracts  void.  But  it  will  be  oljserved  that  these  statutes  imposetl  no 
penalty  for  the  failure  to  comply  with  their  provisions,  and  it  is  principally  upon  this 
ground  that  the  contracts  are  held  void,  because  otherwise  the  statute  mit:ht  be  evaded 
with  impunitv."  Mowing,  &c.,  Co.  v.  Caldwell,  54  Ind.  273  ;  Lester  v.  Howard  Bank, 
33Md.558;  National  Bank  v.  Mathews,  98  U.  S.  621.  .See  Morawetz  II,  §§  662-666. 
In  Reliance  Mut.  Ins.  Co.  v.  Sawyer  (Mass.  1894.),  36  N.  E.  Rep.  59.  it  was  held  that  a 
premium  note  given  to  a  fortign  insurance  corporation,  which  had  not  complied  with  the 
statute,  could  not  be  enforced.  Such  a  note  is  without  consideration.  Haverhill  Ins. 
Co  V.  Prescott,  42  N.  H.  547.  If  the  contract  is  void  bv  the  law  of  the  state  when  made 
it  cannot  be  enforced  in  the  courts  of  another  state.  Ford  v.  Buckeye  Ins.  Co.,  6  Bush. 
(Ky.)  133. 

SRathbone  V.  Frost,  (Wash.  1894)  37  Pac.  Rep.  298;  Le  France  Fire  Engine  Co.  v.  Mt. 
Vernon  (.Wash.  1894)  37;  Pac.  Rep.  287;  Dearborn  Foundry  Co.  v.  Augustine,  5  Wash. 
67. 

*Ehrman  V.  Insurance  Co.,  1  Fed.  Rep.  471;  Fletcher  v.  Insumnce  Co.,  13  Fed.  Rep. 
528;  Insurance  Co.  v.  Elliott,  .'">  Fed.  Kep.  225  ;  Wall  v.  Society,  &c.,  32  Fed.  Rep  273; 
Insurance  Co.  V.  McMillan,  24  Ohio  St  67:  Clay,  &c.  Insurance  Co.  v.  Huron  Salt,  &c. 
Co.,  31  Mich.  346;  Insurance  Co.  v.  Walsh,  18  Mo.  229 ;  Lamb  v.  Bowser,  7  Biss.  316, 
372;  Insurance  Co.  V.  Matthews,  102  Masi.  321. 

SMininj?  Co.  V.  Field,  64  Md.  151,  20  Atl.  Rep.  1039;  Smith  v.  Insurance  Co.,  14  Allen 
336;  Spelling,  Extr.  Relief  I.  §753. 

•  (Minn.  1894)  61  N.  W.  Rep.  324,  Mitchell,  J. 
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defendant  company,  and  to  comjDel  the  company  to  issue  to  liim 
new  certificates  therefor  in  place  of  the  originals,  which  were  alleo^ed 
to  have  been  lost,  and,  "if  the  defendant  refuses  to  issue  the  same, 
that  plaintiff  have  judgment  against  it  for  the  value  of  the  stock. 
It  is  not  questioned  but  that  one  Asa  Guilford,  plaintiff's  father, 
now  deceased,  was  once  the  owner  of  the  stoch,  and  that  plaintiff, 
a  citizen  of  this  state,  is  his  assignee,  sole  heir,  or  next  of  kin,  as 
well  as  the  administrator  of  his  estate,  and  hence  the  owner  of 
the  stock,  unless  Asa  Guilford  had,  in  his  life  time,  previously 
transferred  it  to  some  one  else.  The  stock  certificates  are  alleged 
to  have  been  lost  by  Asa  in  Februar^^  1882.  The  defendant  has 
always  been  willing  to  issue  to  plaintiff  new  certificates  on  con- 
dition that  he  first  e:MCCute  to  it  a  bond  with  two  sureties  in 
double  the  amount  of  the  value  of  the  stock  (over  $35,000)  to  in- 
demnif\^  it  against  the  original  certificates  in  case  they  should 
turn  up  in  the  hands  of  a  third  part3^  This  condition  the  plaintiff 
has  been  unable  to  comply  with.  This  is  the  third  action  which 
has  been  brought  for  the  same  relief — one  in  1882,  by  Asa  Guil- 
ford; the  second,  by  plaintiff,  in  1888,^  and  the  present  action  in 
1893 — the  judgment  in  each  case  being  the  same,  to  wit,  that  the 
plaintiff  was  entitled  to  new  certificates  only  on  first  giving  the 
bond  required  by  the  defendant.  The  facts  in  the  present  action 
are  the  same  as  in  the  previous  actions,  except  the  additional 
lapse  of  time  during  which  the  original  certificates  still  remain 
undiscovered,  and  no  other  claimant  for  the  stock  has  appeared, 
and  that  in  the  meantime  the  legislature  of  this  state  has  enacted 
a  statute^  providing  for  the  renewal  of  stock  certificates  when 
worn  out,  lost,  or  destroyed.  The  defendant  is  a  corporation 
organized  under  the  laws  of  the  state  of  New  York,  where  its 
principal  place  of  business  is  located,  and  where  all  its  general 
ofiicers  reside,  and  where  all  its  stock  and  other  books  are  kept. 
The  only  business  transacted  by  it  in  this  state  is  the  maintenance 
of  telegraph  lines  and  the  transmission  of  telegrams,  for  which 
purpose  exclusively  it  has  local  agents  here. 

The  defendant,  both  in  its  answer  and  on  the  argument  makes 
its  point  (not  raised  on  the  appeal  in  the  former  action)  that  the 
courts  of  this  state  have  no  jurisdiction  of  the  subject-matter 
of  the  action,  because  it  pertains  solely  to  the  management  of 
the  internal  affairs  of  a  foreign  corporation.  The  doctrine  is  well 
settled  that  courts  w^ill  not  exercise  visitorial  powers  over  foreign 
corporations,  or  interfere  with  the  management  of  their  internal 
affairs.  Such  matters  must  be  settled  by  the  courts  of  the  state 
creating  the  corporation.    This  view  rests  upon  a  broader  and 

1  Affirmer]  on  appeal  43  Minn.  4,34,  46  N.  W.  Rep.  70. 
2 Laws  Minn.  1893,  c.  45. 
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deeper  foundation  than  the  want  of  jurisdiction  in  the  ordinary 
sense  of  that  word.  It  involves  the  extent  of  the  authority  of 
the  state  (from  which  its  courts  derive  all  their  powers)  over  for- 
eign corjiorations.  The  only  difliculty  is  in  drawing  the  line  of 
deinarkation  between  matters  which  do  and  those  which  do  not 
pertain  to  the  management  of  the  internal  affairs  of  a  corjjora- 
tion.  To  entertain  an  action  to  dissolve  a  corporation  to  deter- 
mine the  validity  of  its  organization;  to  determine  which  of  two 
rival  organizations  is  the  \egid  one,  or  who  of  rival  claimants  are 
its  legal  officers;  to  restrain  it  from  declaring  a  dividend,  or  to 
compel  it  to  make  one;  to  restrain  it  from  issuing  its  bonds,  or 
from  making  an  additional  issue  of  stock,  —  would  clearly  all  be 
the  exercise  of  visitorial  powers  over  the  corporation,  or  aninter- 
ierence  with  the  management  of  its  internal  affairs.  But  the  dis- 
tinction between  any  of  these  cases  and  the  one  at  bar  seems  to 
us  very  apparent.  None  of  the  cases  cited  by  defendant's  counsel 
fully  support  his  contention.  Those  which  at  first  sight  seem 
most  nearly  in  point  are  Smith  v.  Insurance  Co.,*  and  Mining  Co. 
Y.  Field,*  both  of  which  we  think  may  be  distinguished  from  the 
case  at  bar.  In  the  first  of  these  cases  the  plaintiff  himself  was  a 
citizen  of  Alabama,  and  had  never  lived  in  Massachusetts,  —  a 
fact  upon  which  the  court  lays  much  stress,  and  which  alone 
would  probably  have  justified  a  court  of  equity,  in  the  exercise  of 
its  discretion,  in  declining  to  entertain  the  bill.  Aloreover,  in 
that  case  the  insurance  company,  a  mutual  one,  had  declared  the 
plaintiff's  policy  forfeited  for  the  nonpa3'ment  of  premiums,  and 
the  relief  sought  was  to  have  the  policy  revived  or  restored  on  the 
ground  that  the  default  of  the  plaintiff"  was  excusable  because  of 
the  existence  of  facts  which  rendered  it  impossible  to  pay  his  pre- 
miums. And  the  court  says  upon  plaintiff's  bill  it  appears  that 
there  is  not  even  an  existing  contract  between  the  parties.  The 
proceeding  is  based  upon  a  past  relation  growing  out  of  a  con- 
tract made  without  the  jurisdiction,  which  by  its  own  terms  has 
ceased  to  be  operative,  and  which  the  plaintiff  seeks  to  revive  as 
an  executory  obligation,  and  reinstate  him  as  a  member  of  the 
corporation,  his  right  to  which  necessarilj'  depended  on  the  local 
statute  law  of  the  state  wdiich  created  the  corporation.  In  Min- 
ing Co.  V.  Field,  supra,  the  corporation  had  declared  the  plain- 
tiff's stock  forfeited  for  the  nonpayment  of  an  assessment,  and 
the  latter  brought  suit  to  be  reinstated  as  a  stockholder  in  the 
books  of  the  company,  and  restored  to  all  his  rights  as  such, 
alleerinji  that  the  assessment  was  illegal  and  void.  As  thelecjalitv 
of  the  assessment  and  the  right  of  the  company  to   declare  the 

tl4.  Allen  330. 

364  Md.  151,  20  Atl.  1039. 
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stock  forfeited  for  its  iionpayment  depended  on  the  charter  of  the 
company  and  the  other  pecuhar  statute  law  of  the  state  creating 
it,  the  court  refused  to  entertain  the  bill.  But  in  the  present  case 
there  is  no  question  as  to  the  issue,  validity,  or  forfeiture  of  the 
stock.  There  is  not  even  any  controversy  as  to  the  right  of  the 
plaintiff  to  a  certificate  as  evidence  of  his  title.  The  only  dispute 
is  over  the  terms  or  conditions  upon  which  that  certificate  shall 
be  issued.  We  do  not  see  how  the  granting  of  such  relief  is,  in 
any  proper  sense,  the  exercise  of  visitorial  powers,  or  an  interfer- 
ence with  the  management  of  the  internal  affairs  of  the  defend- 
ant. Statements  are  sometimes  found  to  the  effect  that  where 
the  act  of  the  corporation  complained  of  affects  a  person  solely 
in  his  capacity  as  a  member  of  the  corporation,  orv^here  the  rights 
of  a  person  grow  solely  out  of  his  membership  in  the  corporation, 
and  not  out  of  some  external  transaction,  the  subject  relates  to 
the  management  of  the  internal  affairs  of  the  corporation,  over 
which  the  courts  of  another  state  should  not  assume  jurisdiction. 
Such  general  statements  must  always  be  construed  in  connection 
with  the  particular  facts  of  the  cases  in  which  they  are  used. 
Moreover,  such  statements  are  not  strictly  correct  as  abstract 
propositions  in  the  broad  and  unqualified  sense  in  which  they  are 
sometimes  understood.  We  think  there  are  cases,  and  that  this 
is  one  of  them,  where,  although  the  rights  of  a  party  grow  out 
of  his  membership  in  the  corporation,  yet,  as  the  matter  affects 
only  his  individual  rights  under  the  contract  by  which  the  stock 
was  issued,  therefore  an  enforcement  of  those  rights  will  not  be 
an  interference  with  the  internal  management  of  the  corporate 
affairs  within  tne  meaning  of  the  rule. 

If  upon  principles  of  law  or  comity  foreign  corporations  are 
allowed  to  do  business  and  maintain  suits  in  another  state,  the 
general  rule  should  be  that  they  are  liable  to  be  sued  in  the  same 
jurisdiction.  Their  rights  and  liabilities  in  that  regard  ought  to 
be  reciprocal.  If  we  recognize  their  existence  for  one  purpose,  we 
ought  also  for  the  other.  If  our  courts  admit  and  vindicate  their 
rights,  justice  requires  that  we  also  enforce  their  liabilities,  and 
that,  before  we  send  our  own  citizens  to  a  foreign  jurisdiction  for 
redress,  it  should  be  very  clear  that  the  subject  of  the  action  is 
beyond  the  limits  of  the  power  or  sovereignity  of  the  state  over 
the  foreign  corporation.  If  a  citizen  of  this  state  held  a  certifi- 
cate of  stock  in  a  foreign  corporation,  which  was  alleged  to  have 
been  illegally  issued,  or  to  have  for  some  cause  become  forfeited, 
we  do  not  think  there  would  be  any  doubt  but  that  our  courts 
would  entertain  a  suit  by  the  corporation  to  compel  its  surrender 
and  cancellation.  If  so,  why  ought  not  a  citizen  of  the  state  be 
allowed  to  maintain  an  action  to  compel  the  issue  to  him,  as  evi- 
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dence  of  his  title,  of  a  new  certificate  in  place  of  one  that  has 
been  lost  or  destro3'ecl  ?  It  is  urged  that  if  the  courts  of  this 
state  entertain  jurisdiction  of  such  a  case  they  may  impose  differ- 
ent conditions  upon  the  issue  of  the  certificate  from  those  that 
might  be  imposed  by  the  courts  of  New  York  or  of  other  states 
under  the  same  state  of  facts.  This  must  be  conceded.  It  is  one 
of  the  necessary  imperfections  in  the  administration  of  justice 
that  courts  of  different,  and  even  of  the  same,  jurisdictions,  will 
differ  as  to  the  law  applicable  to  the  same  state  of  facts.  But  it 
was  never  heard  that  this  of  itself  was  any  reason  why  a  court 
should  not  exercise  jurisdiction.  It  is  also  contended  that  the 
courts  of  this  state  ought  not  to  entertain  the  action  because 
they  have  no  means  to  enforce  their  decree  by  compelling  the 
issue  of  a  certificate.  It  is  undoubtedly  true  that  courts  wall  not 
entertain  an  action  where  it  is  apparent  that  if  a  judgment  was 
rendered  they  would  be  wholly  unable  to  enforce  it.  But  the 
mere  fact  that  they  may  be  unable  to  compel  specific  performance 
in  a  particular  way  is  no  reason  why  the  suit  should  not  be  enter- 
tained. If  the  defendant  should  refuse  to  issue  certificates  in 
accordance  with  the  judgment,  it  would  be  entirely  competent 
for  the  court,  in  accordance  with  the  prayer  of  the  complaint,  to 
render  judgment  for  the  value  of  the  stock.  Our  conclusion  is 
that  the  action  can  be  maintained.  In  so  holding  we  do  not  wish 
to  be  understood  as  deciding  that  the  courts  of  this  state  could 
or  should  assume  jurisdiction  of  every  suit  to  compel  the  issue  of 
stock  certificates  by  a  foreign  corporation.  We  can  conceive  that 
many  such  cases  might  arise  that  would  include  elements  involv- 
ing the  management  of  the  internal  affairs  of  the  corporation. 
Our  decision  is  confined  to  the  facts  of  this  case.'* 

§  280.  Inspection  of  Books  of  Foreign  Corporation.— State  v. 
Swift.!  —Mandamus  is  the  proper  remedy  to  enforce  the  right  of 
a  stockholder  to  inspect  the  books  and  records  of  a  private  cor- 
poration. After  discussing  the  writ,  its  history  and  nature, 
the  court  said:  This  case  has  been  a  novel  and  embarrass- 
ing one  on  account  of  another  aspect  presented,  and  that  is  that 
with  all  the  power  vested  in  this  court  to  issue  this  writ  within 
the  limits  of  this  state,  and  against  any  ofhcer  of  a  joint-stock 
corporation  chartered  by  the  state  and  holding  his  oflice  and  re- 
siding in  it,  in  such  a  case  as  this  we  have  no  power  to  issue  it 
against  the  defendant  in  this  case,  the  president  of  the  Diamond 
Match  Company,  because  it  was  not  incorporated  by  the  legis- 
lature of  this  state,  but  by  the  legislature  of  the  state  of  Con- 
necticut, notwithstanding  it  is  admitted  by  them  on  the  recortl 
that    he   is    the   president    of  the   corporation,  and  resides  in 
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this  state  and  cit}',  and  lias  in  his  possession  and  custody 
as  such  the  books  and  papers  of  the  company  in  ques- 
tion, and  has  refused,  on  his  demand  therefor,  to  allow 
the  plaintiff  to  inspect  and  take  copies  of  them ;  and  that  such 
residence  of  the  president  in  this  state  is  not  inconsistent  with 
the  charter  of  the  corporation  of  the  law  of  Connecticut,  and 
that  his  refusal  to  allow  the  plaintiff  to  inspect  and  take  copies 
of  the  books  and  papers  of  the  company  in  his  possession  and 
custody  as  such  in  this  state  is  expressly  sanctioned  and  ap- 
proved by  the  corporation.  It  is  also  admitted  that  the  corpo- 
ration has  been,  and  is  still,  doing  business  in  the  manufacture 
and  sale  of  their  friction  matches  in  this  city,  and  has  even  been 
directly  recognized  as  such  a  corporation  of  the  state  of  Con- 
necticut lawfully  and  riglitfully  pursuing  the  business  in  the  state, 
by  a  special  act  of  the  legislature  of  this  state,  passed  on  the  8th 
day  of  March,  1881,  as  follows:  "That  the  Diamond  Match 
Company,  a  corporation  of  the  state  of  Connecticut,  be,  and  it 
is  hereb}^,  authorized  to  take  and  hold  in  fee  simple,  in  New  Castle 
county  and  state  of  Delaware,  such  real  estate  as  may  be  neces- 
sary for  the  purpose  of  carrying  on  the  business  of  the  said  cor- 
poration, and  also  to  sell  the  real  estate,  or  any  portion  thereof 
in  fee  simple  when  no  longer  needed  for  the  said  corporation."  It 
is  neither  allowable  nor  necessary,  I  think,  to  consider  that  this 
made  it  in  effect  a  corporation  of  the  state  of  Delaware.  All  I 
mean  to  say  on  this  point  is  that  it  constitutes  an  express  recog- 
nition, not  only  of  its  existence  as  a  corporation  of  the  state  of 
Connecticut,  but  also  of  its  right,  as  such,  to  hold  real  and  per- 
sonal property  in  this  county  and  to  carry  on  its  business  in  this 
state;  and  that  the  company  therefore  enjo\'s  these  corporate 
rights  and  privileges  "vv'-ithin  our  limits,  not  by  that  implied 
recognition  and  comity  merely  which  now  prevails  so  generally 
among  all  the  states  of  the  Union  with  respect  to  such  corpo- 
rations, but  by  the  express  grant  of  the  legislature  of  the  state. 

But  if  the  right  of  the  relator  to  the  evidence,  which,  as  a  mem- 
ber and  stockholder  in  the  corporation,  he  seeks  to  obtain  within 
the  limits  of  this  state  for  the  vindication  of  his  rights  and  the 
due  administration  of  justice  in  a  suit  between  him  and  others  in 
another  of  our  sister  states,  be  conceded,  as  I  think  it  must  be, 
what  is  there  in  the  nature  of  the  writ  of  mandamus  as  it  exists 
and  has  always  existed  in  this  state  under  the  laws  and  consti- 
tution of  it  that  forbids  this  court,  under  the  facts  and  circum- 
stances presented  in  this  case,  to  order  the  issuing  of  it,  provided 
the  court  is  satisfied  that  there  is  no  other  specific  remedy  for 
the  legal  enforcement  of  that  right?  The  answer  to  this  question 
by  the  counsel  for  the  defendant  is  not  sufficient  in  this  case,  in  my 
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Opinion,  because  it  proceeds,  I  think,  upon  an  erroneous  idea  that 
there  still  inheres  in  the  nature  of  the  writ,  under  our  laws  and 
constitution,  such  a  peculiar  quality  or  restriction,  that  it  can 
only  issue  in  such  a  case  as  this  to  a  cori)oration  or  an  officer  of 
it  under  the  law  which  created  it,  and  in  the  name  of  the  state 
which  incorporated  it;  or,  in  other  words,  that  no  other  judicial 
tribunal  than  the  appropriate  court  in  the  state  of  Connecticut, 
under  the  laws  of  it,  can  issue  the  writ  to  this  corporation,  or 
any  officer  of  it,  for  any  such  purpose.  For,  if  that  be  so,  then  it 
is  manifest,  whatever  may  be  the  legal  right  of  the  relator  to  the 
inspection  and  copies  of  the  books  and  papers  in  question,  that 
he  is  wholly  without  any  specific  remedy  in  law  to  enforce  it  here 
or  elsewhere;  because  it  is  equally  certain  whether  we  consider  it 
a  proceeding  in  rem  or  in  personam,  or  as  partaking  of  the  nature 
of  both,  as  the  writ  is  to  be  specifically  executed  when  issued,  and 
both  the  custos  and  the  books  and  papers  are  in  this  state,  that 
they  could  not  be  reached  by  such  a  writ  from  any  court  in  the 
state  of  Connecticut.  And  although  that  state  may  have  the 
power— which  this  has  not— to  forfeit  or  revoke  the  charter  of 
the  corporation,  and  that  should  be  done  by  it,  the  relator  would 
still  be  left  without  his  specific  remed\^  in  the  case,  either  there  or 
here.  Although  our  constitution  declares  that  "the  style  in  all 
process  and  public  acts  shall  be  the  state  of  Delaware,"'  and  the 
writ  is  issued  and  prosecuted  in  the  name  of  it  on  the  complaint 
of  the  relator,  the  jurisdiction  and  authority  of  this  court  to  issue 
it  in  such  a  case,  even  if  this  comimny  were  a  domestic,  instead 
of  a  foreign,  corporation,  would  not  emanate  or  result  from  the 
act  of  incorporation  or  the  by-laws  of  the  company,  but  from 
that  higher  jurisdiction  and  authority,  which,  as  I  have  before 
said,  the  constitution  and  laws  of  the  state  have  conferred  upon 
the  court  in  such  a  case,  and  over  the  writ  of  mandamus  and  all 
other  well-known  writs  at  common  law  within  the  limits  of  the 
state.  And  we  may  therefore  admit  the  correctness  of  the  defi- 
nition of  the  writ  cited  by  the  counsel  for  the  defendant  from  Mr. 
Potter's  work  on  Corporations  (volume  2,  §  634),— "that  the 
writ  issues  by  the  command  of  the  sovereign  power,  and  in  the 
name  of  the  state,  and  is  directed  to  some  subordinate  court, 
judicature,  or  body  within  the  jurisdiction  of  the  court  from  which 
it  issues,  and  it  requires  the  performance  by  the  body  to  whom  it 
is  directed  of  a  specific  act,  as  being  the  legal  duty  of  the  office, 
character,  or  situation,  "—without  impairing  in  any  degree  what- 
ever the  truth  and  soundness  of  this  proposition.  Well,  now,  if 
such  be  the  general  and  fundamental  principles  of  the  law  ap- 
plicable to  such  a  case,  and  the  president  of  this  corporation  is 
residing  in  this  state  and  city,  and  where  it  is  now  carrying  on  to 
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some  extent  its  corporate  business,  and  has  the  books  and  papers 
of  it  in  question  in  its  possession  and  custody  now  in  this  state, 
and  within  the  jurisdiction  of  this  court,  and  refuses  to  allow  the 
relator  to  inspect  and  take  copies  of  them  for  the  purpose  de- 
manded of  him,  I  am  not  able  to  perceive,  after  all  the  consider- 
ation which  I  have  been  able  to  give  to  the  case,  any  good  and 
valid  reason  for  holding  that  the  case  is  not  within  the  jurisdic- 
tion of  the  court,  or  that  it  ought  not,  under  all  the  facts  and 
circumstances  alleged  and  not  disputed  in  it,  to  award  the  writ 
as  prayed  in  the  petition  of  the  relator.  The  right  of  the  relator 
to  the  inspection  and  copies  which  he  demands  being  a  right 
founded  on  the  common  law  of  the  state  by  virtue  of  his  being  a 
stockholder  in  this  corporation,  and  the  res,  or  books  and  papers, 
as  well  as  the  corporate  custos  of  them,  being  within  the  juris- 
diction of  this  court,  and  the  same  principle  of  the  common  law 
which  confers  that  upon  the  former  imposes  the  duty  on  the  latter 
to  grant  it,  on  what  principle  of  law  or  reason  can  it  be  said  that 
the  case  is  nevertheless  not  within  the  jurisdiction  of  the  court, 
because  the  company  was  not  incorporated  under  a  law  of  this 
state,  but  under  a  law  of  the  state  of  Connecticut,  although  that 
right  and  that  duty  exist  in  both  states  by  a  law  broader  and 
more  general  than  the  act  under  which  it  was  incorporated  ? 

Notwithstanding  the  number  of  cases  to  which  we  have  been 
referred  by  the  counsel  on  both  sides  in  the  argument  of  the  case, 
but  two  have  been  cited,  one  on  either  side,  in  which  this  par- 
ticular question  appears  to  have  been  involved,  and  which  seem 
to  be  conflicting  in  their  rulings  upon  it.    The  first  to  which  I 
shall  refer  is  the  case  of  People  v.  Parker  Vein  Coal  Co.,^  before 
Mitchell,  Morris,  and  Gierke,  JJ.,  in  the  supreme  court  of  New 
York,  on  appeal  from  an  order  of  special  term  refusing  manda- 
imus.    The  Parker  Vein  Coal  Company,  the  defendant,  was  an 
incorporation  of  the  state  of  Maryland.    Its  charter  created  it  a 
corporation  for  the  purpose  of  working  mines  of  coal  and  iron, 
and  for  vending  the  proceeds  of  the  same,  and  gave  it  power  to 
•make  by-laws  and  all  such  rules  and  regulations  as  might  be  nec- 
essary for  the  proper  management  of  its  afl"airs.    The  capital 
stock    of  the    company   was  not  to  exceed  $3,000,000  to  be 
divided  into  shares  of  $100  each,  being  30,000  shares.    The  offi- 
cers of  the  company  had  issued  150,000  certificates  of  shares  of 
stock,  being  120,000  more  certificates  of  shares  of  stock  than  the 
company  by  law  was  permitted   to  issue,   and  purporting  to 
represent  $12,000,000  more  capital  than  the  company  possessed, 
or  could  possess  as  established  and  limited  by  the  law  of  in- 
corporation.   In  June,  1854,  the  company  was  insolvent,  and 
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made  an  assignment  to  Romainc  &  Darrow  of  all  their  property 
of  every  description  for  the  benefit  of  creditors.  The  plainiifls 
were  partners  engaged  as  brokers  in  the  purchase  and  sale  of 
stocks  for  themselves  and  for  account  of  other  persons,  and  had 
standing  in  their  names  upon  the  books  of  the  company  several 
hundred  shares  of  the  capital  stock,  of  which  they  were  the  legal 
holders  and  owners;  and  they  also  held  stock  certificates  in  the 
usual  form,  issued  for  a  largenumberof  itssharesof  capitalstock, 
and  signed  by  its  proper  officers,  of  which  they  were  also  the 
legal  holders  and  owners.  One  of  the  by-laws  of  the  company  re- 
quired a  book  or  books  to  be  kept  by  the  company  for  the  trans- 
fer of  its  stock.  The  corporation  had  a  principal  office  in  the  city 
of  New  York,  and  had  kept,  and  then  kept,  at  that  office,  books 
for  the  transfer  of  its  stock.  At  the  last  election  of  directors  of 
the  company — which  was  after  the  assignment  in  June,  1854 — 
the  defendants  in  the  cause  were  elected  directors  and  officers,  and 
then  had  charge  of  the  books,  and  about  the  3d  of  June,  1854?, 
the  officers  and  directors  closed  their  transfer  books,  and  since 
that  they  had  refused  to  permit  transfers  therein  of  any  of  the 
shares  of  the  capital  stock.  It  was  impossible,  from  an  inspec- 
tion of  the  certificates  of  the  stock,  to  designate  which  were  the 
genuine  and  which  were  the  overissue  certificates.  The  plain- 
tiffs had  applied  to  the  officers  and  directors  to  be  permitted  to 
transfer  stock  to  persons  to  whom  they  had  sold  it,  and  had  been 
refused  access  to  the  books;  and  the}'  claimed  that  the  refusal  to 
permit  transfer  upon  the  books  was  of  great  detriment  to  them 
and  their  business,  was  injurious  to  the  company  and  its  stock- 
holders, and  depressed  the  market  and  the  intrinsic  value  of  the 
stock  ;  and  they  asked  for  a  mandamus  to  compel  the  defendants 
to  open  the  transfer  books  to  them,  and  to  all  other  stockholders 
who  might  desire  to  transfer  stock.  The  plaintiffs  insisted  that 
it  was  not  denied  that  their  certificates  were  a  portion  of  the 
30,000  genuine  certificates,  and  also  suggested  that  the  120,000 
overissue  certificates,  having  been  issued  by  officers  of  the  in- 
corporation who  were  authorized  to  issue  certificates  of  stock, 
should  be  deemed  genuine  certificates.  Morris,  J.,  in  delivering 
his  opinion  in  the  case,  and  after  commenting  in  the  strongest 
terms  on  the  invalidity  and  illegality  of  the  fraudulent  certificates 
of  stock  issued  b}--  the  directors  and  officers  of  the  company,  and 
observing  that,  if  the  books  should  be  opened  for  the  transfer  of 
stock, the  120,000 fraudulcnteertificatescould  be  indiscriminately 
transferred  wath  the  30.000  genuine  certificates  upon  the  books 
of  the  company,  and  would  greatly  confuse  the  evidence  in  re- 
lation to  both  classes  of  them,  and  make  it  more  difficult  to  trace 
the  false  certificates,  and  to  discriminate  between  the  genuine  and 


198  PRIVATE    CORPORATIONS.  [CH.  XYII, 

the  spurious,  and  would  enable  holders  of  the  false  certificates 
with  greater  facility  to  put  them  in  circulation  and  deceive  the 
ignorant  and  confiding,  held  that  the  order  of  the  special  term, 
before  them  on  appeal,  should  be  afiirmed,  and  the  writ  of  manda- 
mus denied,  with  costs.    And,  according  to  the  report  of  it,  this 
seems  to  have  been  the  ground  on  which  themajority  of  the  three 
judges  decided  the  case.    But  Mitchell,  J.,  who  concurred  in  the 
decision,  also  announced  his  opinion,  in  which  he  held  that  the 
plaintiffs  were  not  entitled  to  the  writ,  because  they  had  an  ade- 
quate remedy  in  an  action  on  the  case  against  the  company  lor 
damages,  and  he  cited  several  adjudged  cases  in  his  own  state  to 
show  that  such  a  remedy  would  be  effectual,  and  could  readily  be 
obtained,   for  the  injury  complained  of,   and    he    then    added: 
"There  is  also  another  difficult}^  in  this  application.    The  manda- 
mus partakes  of  the  character  of  a  public  writ, — one  in  which  the 
people  are  in  some  way  interested;  and  it  has  never  been  allowed 
except  for  the  purpose  of  controlling  those  Vv^ho  owe  a  public 
dutv  to  the  state  in  which  it  issued.    This  company  was  incor- 
porated in  Maryland,   and   although  it  has  an  office  here,  and 
may  be  sued  here  on  its  contracts  and  obligations  to  individuals 
or  others,  yet  it  does  not  owe  allegiance  or  public  duties  to  this 
state,  or  according  to  the  laws  of  this  state,  but  to  the  state  of 
Maryland,  and  according  to  the  laws  of  that  state.    If  it  violates 
its  charter,  the  remedy  shotild  be  in  Maryland,  and  not  here.    On 
quo  warranto  its  charter  could  not  be  taken  away  here,  and, 
while  it  does  not  violate  any  law  of  our  state,  the  state  should 
not  interfere  with  it."     This,  however,  as  it  was  but  the  opinion 
of  one  of  the  three  members  of  the  court,  according  to  the  report 
of  it,  cannot  be  considered  an  authority   on  that  point;   nor  is 
any  authority  cited  by  him  in  support  of  it.     But  is  it  not  a 
radical  error  to  assume  that  because  the  courts  in  one  state  have 
not  the  power  to  proceed  by  a  writ  of  quo  warranto  to  forfeit 
the  charter  of  a  corporation  of  another  state  for  a  violation  of  it, 
they  have  not  the  power  to  issue  a  writ  of  mandamus  against  it 
for  the  specific  enforcement  of  a  legal  right  of  a  member  of  it 
against  the  corporation,  when  he  has  no  other  specific  or  ade- 
quate remed}^  for  it,  and  they  have,   by  virtue  of  their  general 
powers,  jurisdiction  and  authority  to  issue  and  enforce  a  writ  of 
mandamus  against  it  in  such  a  case  in  their  own  state?    It  is  not 
by  virtue  of  any  obligation  of  allegiance  that  a  natural  person  or 
a  corporation  may  owe  to  the  state  of  his  birth  or  its  creation, 
even,  that  thev  are  bound  to  obey,  and  are  subject  to,  the  laws 
of  it,  when  questions  of  legal  rights  and  liabilities  arise  between 
them  and  others  in  courts  established  for  the  administration  of 
justice.    Although  it  is  denominated  a  "prerogative  writ,"  and 
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must  be  specially  applied  for,  and  sufTicIent  grounds  shown  for 
it  to  the  satisfaction  of  the  court,  it  is  a  common-law  writ;  and 
in  the  particular  class  of  cases  to  which  it  is  applicable  b3'  the 
principles  and  usages  of  the  law  it  is  no  less  so  than  any  other 
common-law  writ  known  to  our  practice,  and  the  jurisdiction  of 
it  and  the  authority  to  issue  it  in  such  cases  was  accjuired  by  this 
court  in  the  same  mannerasitacquired  jurisdiction  and  authority 
to  issue  any  other  common-law  writ  in  a  case  to  which  it 
was  by  the  principles  and  rules  of  the  common  law 
properly  applicable.  And  if  by  the  laws  of  this  state 
the  case  before  us  be  one  to  which  the  remedy  by  writ  of 
mandamus  is  properly  applicable,  and  the  parties  to  it  and  the 
specific  subject  matter  of  the  suit  are  within  the  jurisdiction  of 
the  court,  can  the  fact  that  the  property  in  question— the  books 
and  papers  to  be  inspected — belongs  to  a  foreign  corporation,  or 
a  corporation  created  by  another  state,  and  is  in  the  keeping  of 
an  officer  or  agent  of  it  residing  in  this  state,  be  any  defense  in 
law  to  it  ?  The  same  law  which  confers  upon  the  relator  the 
right  to  the  inspection  demanded  imposes  on  the  respondent,  the 
ao^ent  of  the  corporation,  and  on  the  corporation  itself,  so  far  as 
it  is  concerned,  the  liability  to  it;  and  neither  is  conferred  or  im- 
posed by  the  terms  of  its  charter,  but  by  the  general  law  of  the 
state  where  it  was  created,  as  well  as  here,  under  the  facts  and 
circumstances  admitted  in  the  case. 

The  other  case  alluded  to  was  State  v.  McCullough/  It  arose 
on  an  application  for  a  writ  of  mandamus  to  compel  the  defend- 
ant, McCullough,  to  deliver  to  the  relator,  Curtis,  all  the  books 
and  papers  belonging  to  the  office  of  superintendent  of  the  Over- 
man Silver  Milling  Comjjany,  and  to  admit  him  to  the  enjoyment 
of  all  the  rights  incident  to  the  position.  The  company  wns  an 
organized  corporation  under  the  laws  of  the  state  of  California 
for  the  purpose  of  carrying  on  the  mining  business  in  Nevada, 
where  the  mine  of  the  company  was  situated.  McCullough  was 
elected  superintendent  of  it  by  the  board  of  trustees  to  hold  the 
office,  according  to  the  by-laws,  during  the  pleasure  of  the  board; 
and  entered  upon  the  duties  of  it,  but  was  afterwards  removed 
from  it  by  the  board,  and  another  man,  by  the  name  of  Lambert, 
was  substituted,  who  was  also  removed,  and  Curtis,  the  relator, 
was  appointed.  Lambert  disclaimed  any  right,  but  McCullough 
refused,  on  demand  made,  to  deliver  the  books  and  papers  of  it 
to  the  relator,  or  to  transfer  the  control  of  the  mine  to  him,  or 
to  allow  him  to  discharge  the  duties  of  the  office.  The  jurisdic- 
tion of  the  court  was  questioned  and  denied  on  the  ground  that 
the  company  was  a  foreign  corporation  organized  and  existing  in 

13  Ncv.  202. 
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thestat  of  California,  subject  to  its  laws,  and  because  the  appoint- 
ment of  both  the  relator  and  the  defendant  were  made  in  Cali- 
fornia, and  the  question  of  the  right  of  either  of  them  to  exercise 
the  powers  of  su])erintendent  of  the  company  was  cognizable  in 
the  courts  of  California,  and  because  the  officers  of  a  foreign  cor- 
poration cannot  be  recognized  as  officers  beyond  the  limits  of  the 
sovereignty-  wdiich  creates  the  corporation.  But  the  court  in  that 
case  held  that  it  had  jurisdiction,  and  the  powder  to  issue  the  writ 
of  mandamus  as  prayed  for  in  it. 

The  existence  of  the  Diamond  Match  Company,  as  incorporated 
under  the  laws  of  the  state  of  Connecticut  to  carry  on  the  busi- 
ness in  which  it  is  engaged  in  that  and  other  states  of  the  Union, 
and  for  that  purpose  to  erect  factories  and  appoint  agents  and 
employ  servants  in  other  states,  has  been  expressly  recognized 
by  statute  in  this  state;  and,  even  without  that,  its  lawful  right 
and  authority  to  do  so,  if  not  forbidden  by  the  laws  or  policy  of 
the  state,  could  not  be  called  in  question  under  the  principle  of 
interstate  comity  in  relation  to  such  corporations  existing  in  the 
several  states,  now  so  well  recognized  and  established  to  its 
fullest  extent  in  this  and  the  other  states  of  the  Union.  And  there- 
fore, notwithstanding  the  peculiar  and  unusual  character  of  it,  I 
have  not  been  able  to  discover,  either  upon  principle  or  authority, 
any  well-founded  objection  to  the  jurisdiction  of  the  court  or  the 
redress  sought  by  the  relator  in  this  case;  and  I  will  further  say 
that,  as  under  the  liberal  and  enlightened  comity  of  the  states 
^vith  respect  to  the  incorporations  severally  created  by  them  al- 
most all  of  the  rights  and  facilities  for  trade  and  commerce,  buj'-- 
ing  and  selling,  and  making  contracts  in  the  line  of  their  legiti- 
mate business,  and  of  suing  on  them  in  the  courts  of  this  and 
other  states,  are  now  as  freely  enjo3'ed  by  the  incorporations  of 
other  states  as  by  natural  persons  or  partnerships  residing  in 
those  states,  and  likewise  engaged  in  a  business  extending  into 
other  states,  and  with  such  equality  of  commercial  rights  and 
privileges  extended  to  them,  there  can  be  no  good  or  sound  reason 
why  the  books  and  papers,  and  the  agent  of  the  company  having 
them  in  his  custody,  should  in  this  case  be  exempted  from  the 
jurisdiction  of  this  court  and  their  legal  liability  to  the  relator, 
simply  because  the  company  was  chartered  in  another  state,  and 
is  a  foreign  corporation.  The  tendenc}''  of  decisions  in  our  own 
courts  has  long  been  to  consider  such  corporations,  when  plain- 
tiffs in  suits  before  them,  very  much  the  same  as  they  would  a 
natural  person  from  the  same  state  in  a  like  case  and  position  be- 
fore them ;  but  when  the  position  is  reversed,  and  the  interest  of 
such  a  corporation  is  on  the  side  of  the  defendant  in  the  suit,  as 
in  this  case,   even  the  comity  and  favor  thus  extended  in  the 
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former  case  forbid  that  its  charter  should  be  used  as  a  shield  of 
defense  and  a  bar  to  the  jurisdiction  of  the  court  in  it. 

§  281.  Actions  against  Fore ig-n  Corporations.— At  common  law 
service  tipon  a  corporation  was  made  by  serving  upon  the  j)rinci- 
pal  olliccr,'  but  theKnglish  courtshave  held  that  when  a  foreign 
corporation  establishes  a  branch  ofiice  in  England,  service  upon 
the  agent  in  charge  of  such  office  is  good  service  upon  the  corpor- 
ation." In  certain  states  it  is  held  that  a  corporation  can 
only  be  sued  in  the  state  by  which  it  was  created  by  service  upon 
its  principal  officer  within  that  state,  and  that  statutes  providing 
for  service  upon  corporations  have  no  application  to  foreign  cor- 
porations.' But  in  other  states  they  are  treated  as  natural  non- 
resident persons,  and  if  jiroi^cr  service  can  be  obtained  this  is  held 
to  be  no  objection  to  the  court  proceeding  and  determining  their 
rights  and  liabilities.* 

§  282.  Service  of  Process  upon  Foreign  Corporations,— In  all  the 
states  statutory  methods  are  now  provided  for  service  of  process 
upon  foreign  corporations  which  are  doing  business  in  the  state. 
"When  a  corporation  accedes  to  such  provisions  as  to  services  and 
accepts  them  as  a  condition  upon  wdiich  it  may  do  business  in  the 
state,  the  court  acquires  complete  and  perfect  jurisdiction  over  it 
and  may  render  a  judgment  in  personam  against  it;*  and  such  a 
judgment  is  entitled  to  full  faith  and  credit  in  other  jurisdictions.' 

§  283.  Service  upon  Officer  Temporarily  -within the  State.— So  long 
as  a  corporation  does  not  enter  a  foreign  state  for  the  purpose  of 
doing  business,  it  cannot  be  subjected  to  the  jurisdiction  of  the 
foreign  state.  "Statutor}'  provisions  for  the  service  of  process 
upon  a  foreign  corporation  must  rest  upon  the  fact  of  the  foreign 
corporations  doing  business,  or  in  some  way  exercising  its  corpo- 
rate franchise,  within  the  jurisdiction.  A  law^  which  went  be^'ond 
this  would  be  beyond  the  power  of  any  sovereign  to  enact.'"  Serv- 
icecannot  be  made  upon  an  officer  of  a  corporation  who  is  in  the 
state  upon  personal  and  not  corporate  business,  and  it  has  been 
held  that  this  is  true  when  he  is  temporarily  there  for  the  purpose 
of  transacting  a  particular  item  of  business  for  the  corporation,* 
although  the  contrary  rule  prevails  in  New  York." 

iMurfree.  §  181  ;    lidds  Prac.  (1st  Am.  Hd.)  p.  19;  Morawctz  II,  §  980;  Cook  II,  J  153. 

SNewby  v.  Colts  I'at.  Firearms  Co.,  L.  K.  7  Q.  B.  293. 

sPeckham  V.  North  Parish,  1«  Pick.  274. ;  Middle-brooks  v.  Springfield  Ins.  Co.,  14 
Conn.  301;  McQueen  v.  Middleton  Mfg.  Co.,  16  John  (N.  Y.^  5.  "A  foreign  corporation 
can  only  be  sued  in  this  commonwealth  by  means  of  an  attachment  of  its  propci  ty ;  un- 
less, as  in  the  case  of  a  foreign  insurance  company,  by  virtue  of  an  express  statute." 
Crafts  V.  Bekien,  99  Mass.  535. 

*Ubbv  T.  Hoflcilon,  9  N.  H.  39+;  Railroad  Co.  y.  Harris,  12  Wall.  65,  81;  North  Mo.  R. 
Co.  V.  Akcrs,  4.  Kan.  453  ;  Morawetr  II,  §  977. 

6 Ex  parte  Schollenberger,  96  U.  S.  369;  Wilson  v.  Martin-Wilson  P.  A.  Co.,  149  Mass. 
24. 20  N.  E.  Kep.  318. 

6St.  Clair  v.  Cox,  106  U.  S.  350;  Lafayette  Ins.  Co.  v.  French,  18  How.  404. 

TMurfree,  §  208. 

SGood  Hope  Co.  v.  Railway  Barb.  P.  Co.,  22  Fed.  Rep.  635.  See  also  Golden  v.  Morn- 
ing News,  42  Fed  Rep.  112;  I.ntimcrv.  Rail  way  Co.,  43  Mo.  105;  CamdenRolling  Mill 
Co.  V.  Iron  Co.,  32  N.  J.  L.  15;  St.  Clair  v.  Cox,  106  U.  S.  350. 

9  Pope  V.  Terre  Haute  Car  Co.,  87  N.  Y.  137  ;  HiUcr  v.  Burlington  R.  Co.,  70  N.  Y.  223 ; 
Gibbs  V.  Queen  Ins.  Co.,  63  N.  Y.  114. 
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§  284.  State  v.  District  Court. i— The  facts  of  this  case  illustrate 
the  principle  stated  in  the  preceding  section.  James  Mclntyre  & 
Brothers,  partners  in  business  in  the  state  of  Wisconsin,  filed 
their  complaint  in  the  District  Court  of  Ramsey  county,  Minne- 
sota, against  the  Eau  Claire  Dells  Improvement  Company,  a  Wis- 
consin corporation,  having  no  agent  or  place  of  business  in 
Minnesota.  The  action  was  upon  contracts  made  and  to  be 
executed  in  Wisconsin.  A  summons  was  issued  and  was  served 
by  the  sheriff  of  Ramsey  county,  at  St.  Paul,  in  that  county,  by 
delivering  a  copy  thereof  to  the  president  of  the  company,  who 
was  then  wnthin  the  state  of  Minnesota,  not  on  any  business  of 
the  compan3%  but  for  his  own  personal  business  and  pleasure,  and 
who  had  no  authorit}^  from  the  company  to  receive  such  service. 
The  court  said:  "The  question  sought  to  be  raised  in  this  pro- 
ceeding is,  can  the  courts  of  this  state  acquire  jurisdiction  over 
the  person  of  a  corporation  created  under  the  laws  of  another 
state,  where  the  cause  of  action  arose  out  of  this  state,  and  the 
corporation  has  no  property  therein,  and  never  transacted  any 
business,  nor  had  any  office,  or  agency,  or  officer,  or  agent  therein, 
and  the  only  ground  for  asserting  such  jurisdiction  is  that  the 
summons  was  served  within  the  state  upon  an  officer  of  the  cor- 
poration, who  was  in  the  state,  not  upon  any  business,  nor  by 
any  authority  of  the  corporation,  but  solely  in  a  private  capac- 
ity and  for  his  own  private  business  or  pleasure?  The  relator 
first  raised  the  question  in  the  District  Court,  by  a  motion  upon 
affidavits  showing  the  facts,  to  set  aside  such  a  service  of  the 
summons,  which  motion  being  denied,  it  procured  this  writ  of 
prohibition  to  issue.  We  have  very  little  doubt  that  if  the  ques- 
tions were  properly  before  us  for  decision,  we  should  sustain  the 
objection  to  the  jurisdiction.  The  facts  in  Guernsey  v.  American 
Ins.  Co.*  were  sufficient  to  sustain  the  jurisdiction,  but  the 
reasoning  of  the  court  goes  further  than  we  can  approve.  But 
the  writ  of  prohibition  is  not  the  proper  remedy." 

§  285.  Proceeding's  by  State  ag-ainst  Foreign  Corporation.— 
A  foreign  corporation  which  is  exercising  its  powers  and  fran- 
chises in  a  state  without  authority  of  law,  may  be  ousted  there- 
from by  a  proceeding  in  quo  warranto.^  Under  certain  cir- 
cumstances the  remedy  may  be  b^'-  injunction.* 

l26  Minn.  233. 

2l3  MiiiD.  'j>7x. 

sin  State  v.  Fidelty  &  Casualty  Ins.  Co.,  (Ohio)  31  N.  E.  Rep. 658,  the  court  said: 
"It  is  claimed  that,  as  the  d<.fendant  is  a  foreign  corporation,  it  cannot  be  affected  by  a 
proceediny^  in  guo  warranto  in  the  courts  of  the  state.  That  it  cannot  be  ousted  of  the 
right  to  be  a  corporation  or  of  any  of  the  franchises  conferred  on  it  by  the  laws  of  New 
"Vork,  is  not  doubted;  but  as  to  .such  franchises  and  privileges  as  are  derived  from  the 
laws  of  the  state  ot  Ohio  it  is  as  much  amena'ile  to  the  courts  of  this  state  as  an  Ohio 
corporation,  and,  when  found  exercising  such  franchises  without  authority  of  law,  it  may 
be  ousted  therefrom." 

State  V.  Insurance  Co.,  47  Ohio  St.  167 ;  State  v.  Fidelity  &  Casualty  Ins.  Co.,  39 
Minn.  538;    Spelling  Extr.  Relief  II.  §  1826  ;    Cook  II.  §§  635,  639. 

*  Employers' Liability  Assa.  Corp.  v.  Employers'  Liability  Ins.  Co.,  16  N.  Y.  Sup.  397. 
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CHAPTER  XVIII. 
Actions  and  Proceedings  by  and  Against  Stockholders. 

§286.  By  the  Corporation.— The  po\Yer  to  sue  is  incidental  to 
corporate  existence,  and  it  is  immaterial  whether  thecorporjition 
is  de  jure  or  not,  as  a  dc  iacto  corporation  may  maintain  a  suit 
in  its  corporate  name  until  its  existence  is  called  in  question  by 
direct  proceedings  instituted  by  the  state.  ^  The  right  to  confess 
judgment  is  an  incident  to  the  right  to  sue  and  the  liability'  to 
be  sued.' 

§287.  Pleading-.— Averment  of  Incorporation.— At  common  law 
when  an  action  is  brought  in  a  corporate  name  it  is  not  neces- 
sary to  set  forth  the  act  of  incorporation,'  or  to  aver  that  the 
plaintiff  is  a  corporation.^  Bliss,  alter  stating  the  rule^  that  in  an 
action  against  a  corporation  its  legal  existence  should  be  shown, 
says:  " This  rule  is  subject  to  another — that  matters  should  not 
be  pleaded  of  which  the  court  will  take  judicial  notice — and  there- 
fore, it  does  not  apply  to  actions  by  a  domestic  municipal  corpor- 
ation, or  by  a  domestic  private  corporation  created  by  a  public 
act,  the  court  takes  cognizance  of  the  laws  by  virtue  of  which 
they  exist.  But  when  a  foreign  corporation  comes  into  court,  or 
a  domestic  one  created  b}^  a  private  act,  or  when  private  pro- 
ceedings are  necessary  to  its  creation,  the  court  cannot  know  of 
its  legal  existence;  it  is  a  question  of  fact  upon  which  issue  may 
be  taken — evidence  may  be  required  in  regard  to  it ;  and  therefore 
upon  principle,  the  fact  must  be  pleaded."  Under  some  statutes, 
however,  the  fact  of  incorporation  must  be  alleged  in  the  com- 
plaint.* 

"~i  First  Baptist  Church  v.  Branhatn,  (Cal.)  27  Pac.  Rep.  60;  Baines  v.  Babcock,  (Cal.) 
27     Pac.     Rep.     674,     Brewer    v.     Boston    Thtattr.    104    Mass.    3TS ;    Taylor,    §14,"> 

3Shute  V.  Kevser,  (Ariz.)  29  Pac.  Rep.  386.  See  Chamberlain  v.  Monmouth  &c.  Co., 
20  Mo.  96;  White  v.  Crow,  17  Fed.  Rep.  98;  Stevens  v.  Carpe  &c.  Co.,  57  Mich.  427. 

SExchange  Nat.  Bank  v.  Copps  (Neb.)  59  N.  W.  Rep.  225;  Smvthe  v.  Scott,  (Ind.)  24 
N.  E.  Rep.  685. 

*Henrique  V.  D.  W.  I.  Co.,  2  Ld.  RaTmd.  1532;  Woolfv.  Citv  S.  B.  Co..  7  M.  G.  &  S. 
103;  Harris  Mfp.  Co.  t.  Marsh,  49  la.  11;  Stanly  v.  R.  &  D.  R.  Co  ,89  N.  C.  331  ;  Hcas- 
ton  V.  Cin.  i<tc.  Rv.  Co.,  16  Ind.  27.'^;  Rvan  v.  Farmers  Bank,  5  Kan.  658;  O'DonncU  v. 
Evansville  &c.  V.'.  Co..  14  Ind  259;  Union  Cement  Co.  v.  Nobel,  15  Fed.  Rep.  502; 
LaGrange  Mill  Co.  v.  Bcnnewitz,  28  Minn.  62;  Angell  and  Ames,  §632;  Maxwell,  Code 
Plead.  161. 

6Bliss,  Code  Plead.  (2nd  Ed.)  5  246;  St.  Paul  Div.  v.  Brown,  9  Minn.  157  (Gil.  144^) 
«  White  V.  Mullins,  (Idaho)  31  P.ac.  Rep.  801  ;  Greathoiise  v  Heed,  1  Id  ho  482;  Miller 
V.  Pine  WininK  Co.,  (Idaho)  41  Am.  &  Hnp.  C.  C.  1.  annotated;  Ware  v.  St.  L.  &c.  R. 
Co.,  82  Mo.  667;  IrvinL-  Hank  v.  Corbctt,  10  Abb.  (N.  C.)  S5:  Adams  v.  Lamson  &:c. 
Co,  59  Hun.  (N.  Y.)  127.  As  to  what  is  a  sufficient  avirinent  if  corporate  cj-istence.  see 
Schillinger  &c.  Co.  V.  Arnott.  14  N.  Y.  Supp.  326;  Minter  v.  U.  P.  K.  C  •.,  3  Utah  500, 
24   Pac.   Rep.   910;  Saunders  v.  Sioux  City  &c.Co.,  lUtah)  24  Pac.  Rep.  532. 
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Where  an  action  is  brought  by  or  against  a  corporation  it  is 
not  necessary  to  prove  the  tact  of  corporate  existence  on  the  trial 
unless  it  is  expressly  averred  that  the  defendant  or  plaintiflfis  not 
a  corporation.* 

§288.  By  Judgment  Creditor  Against  Officers.— A  judgment 
creditor  may  maintain  an  action  to  compel  the  officers  of  a  corpo- 
ration to  account  for  their  official  misconduct  in  the  disposition 
of  the  property  of  the  corporation,  and  to  pay  over  any  money  or 
property  they  may  have  acquired  to  themselves  or  transferred  to 
others  in  violation  of  their  duty;  or  to  prevent  or  set  aside  any 
alienation  of  the  corporate  property  contrary  to  law  for  pur- 
poses foreign  to  the  corporate  business. 


Proceedings  by  Stockholders. 


§  289.  Actions  by  Stockholders  to  Enforce  Individual  Rights.— The 
rights  of  members  are  either  individual  or  collective.  The  former 
are  treated  as  rights  against  the  corporation,  and  may  be  en- 
forced by  the  individual  stockholder  in  an  action  against  the  cor- 
poration. The  following  are  illustrations  of  such  individua- 
rights:  the  right  to  dividends  declared;  the  right  to  a  cer- 
tificate of  stock;  the  right  to  transfer  shares;  the  right  to 
be  present  and  vote  at  shareholders'  meetings;  the  right 
under  certain  restrictions  to  examine  the  books  of  the  corpora- 
tion. These  rights  may  be  enforced  by  mandamus,  a  bill  in 
equity,  or  an  action  for  damages.  They  cannot  be  enforced  by  an 
action  in  the  name  of  the  corporation.* 

§290.  The  Protection  of  Collective  Rights.— The  collective  rights 
of  a  member  are  such  as  he  enjoys  within  the  corporation.  They 
are  rights  in  the  corporate  concern,  rather  than  against  it,  and  can 
be  enforced  only  through  the  corporate  organization.  It  is  the 
duty  of  the  corporation  to  protect  the  rights  of  its  shareholders, 
and  the  general  rule  is  that  if  the  regular  officers  are  unable  or 
unwilling  to  act,  the  corporation  has  no  remedy  and  it  is  neces- 
sary to  permit  the  members  to  sue  for  the  protection  of  their 
equitable  interests.^  "For  fraudulent  and  wrongful  dealing  with 
corporate  property,  prejudicially  affecting  the  interests  of  the  corp- 
oration, and  hence  the  interests  of  the  shareholders,  the  right  of 
action  is  primarily  in  the  corporation,  and  is  to  be  asserted  by  it 
rather  than  by  individual  stockholders,  unless  it  is  shown  to  be 

iGen.  St.  Minn.  1878,  Ch.  66,  §  112.    For  the  rule  independent  of  statute  see  Bliss  §248. 
*Waseca  County  Bank  v.  McKenna,  32  Minn.  468. 
»Brinckerhoffv.  Bostwick,  88  N.  Y.  52. 
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impracticable  for  the  complaining  stockholder  to  move  the  corp- 
oration to  sue.'" 

§291.  When  a  Stockholder  May  Sue.— The  relation  between  the 
corporation  and  its  members  is  that  ol  trustee  and  benetieiarr, 
and  it  is  a  well  settled  rule  that  the  beneficiaries  under  a  trust  are 
not  entitled  to  sue  lor  the  protection  of  the  trust  unless  the 
trustee  has  refused  or  is  unable  to  protect  it.'  "A  shareholder  is 
entitled  to  reliei'in  a  court  of  equity  on  account  of  any  infringe- 
ment of  his  equitable  rights  as  member  and  beneficiary  of  the  cor- 
poration provided  first,  that  the  corporation  itself  be  unable  by 
reason  of  the  default  of  its  agents  to  obtain  an  adequate  remedy 
within  a  rcjisonable  time,  and  secondly,  that  the  right  to  obtain 
redress  for  an  injury  be  not  imjjlicitly  relinquished  by  the  share- 
holder to  the  discretion  of  the  regular  agents  of  the  corporation 
as  a  mutual  concession  for  the  sake  of  peace  and  good  will,"* 

§292.  Conditions  Precedent  to  Right  of  Action.— Before  an  action 
can  be  maintained  by  a  stockholder  it  must  appear 

(1)  That  no  agents  of  the  corporation  having  the  requisite 
authoritj'  are  willing  or  able  to  act  ;*  and 

(2)  That  a  demand  has  been  made  upon  them  and  that  they 
have  refused  to  act  f  or 

(3)  That  the  agents  themselves  are  the  authors  of  the  wrong.* 
**The  law  does  not  require  of  the  minority  stockholders  to  do  so 
absurd  a  thing  as  a  condition  of  seeking  relief  against  the  wrong- 
ful acts  of  the  directors  and  majority  stockholders."^ 

§293.  Exceptions.— To  the  general  rule  above  stated  there  are 
two  exceptions : 

(1)  Equity  will  not  interfere  if  the  acts  of  the  managing  agents 
are  within  the  ratifying  power  of  the  majority."    But  this  excep- 

iHodgson  V.  Duluth,  etc.,  R.  R.  Co.,  46  .Minn.  4-5-t;  Kothwcll  v.  Robinson,  39  Minn.  1 ; 
Doud  V.  Wisconsin,  etc.,  R.  Co.,  65  Wis.  108.  In  Pomeroy,  Eq.Jur.,  §  1U94.,  it  is  saiil  :  "In 
cases  belonging  to  this  class,  thirelore,  whatever  be  the  nature  of  the  particular  wrong, 
whether  intentional  and  fraudulent,  or  resulting  from  neglijjence  or  want  of  reasonable 
prudence,  and  whatever  be  the  indirect  loss  occasioned  to  individual  stockhoMers.  no 
equitable  suit  for  relief  against  the  wrong-doing  directors  or  officers  can  be  mainiained  by 
a  stockholiler  or  stockholders  individually,  nor  by  a  stockhoUler  suing  representatively 
on  behalf  of  all  others  similarly  situated,  unless  the  special  condition  of  circunisttinces  ex- 
ists to  be  described  in  the  next  following  paragraph,  namely,  that  the  corporation  cither 
actually  or  virtuallv  refuses  to  prosecute.  Hvcn  if  the  stockholder  alleges  that  the  value 
of  his  own  stock  has  been  depreciated  by  the  defendants'  acts,  or  that  he  has  sustained 
Other  special  damage,  he  is  not  therebv  entitled  to  maintain  the  suit."  Oswald  ▼.  St.  Paul 
Globe  Pub.  Co.,  (Minn.  1895)  61  N.  W.  Rep.  902. 

a  Western  R.  Co.  v.  Nolan.  48  N.  Y.  513. 

8  Russell  V.  Wakefield,  L.  R.  20  Eq.  479;  Morawetz.  Priv.  Corp.  §239. 

*  Bill  V.  Western  Union  Tel.  Co.,  16  Fed.  Rep.  14 ;  Hawes  v.  Oakland.  104  U.  S.  450. 

5  Memphis  City  v.  Dean,  8  Wall.  64. 

«Peabody  v.  Flint,  6  Allen  52.  "The  right  to  sue  and  be  sued,  to  maintain  and  defend 
actions  concerning  corporate  rights  and  corporate  liabilities,  is  a  power  incident  to  every 
corporation,  •  •  »  and  with  this  right  of  the  C'  rporation  to  maintain  and  defend  ac- 
tions concerning  its  corporate  rights  or  liabilities  the  stockhcildcr  can  not  interfere  cxceot 
when  the  directors  refuse  t«>  act  or  are  guilty  of  fraii'l  in  the  maintenance  or  defense  of  the 
action."  Baints  v.  Babcock,  (Cal.)  27  Pac.  Rep.  674:  Greaves  v.  Gouge,  69  N.  Y.  155 ; 
Brewer  v.  Boston  Theater,  104  Mass.  378;  Ware  v.  Bazcmore,  53  Ga.  16. 

TBjorngaard  t.  Goodhue  Co.   Bank,  49  Minn.  483;    Roth  well  v.  Robinson,  39  Minn.  1. 

SFoss  V.  Harbottle,  2  Hare  481  (1843). 
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tioii  has  no  application  where  the  act  complained  of  is  in  excess 
oi  the  power  of  the  majority/  or  where  the  relief  sought  is  merely- 
preventive. 

(2)  Equity  will  not  interfere  unless  it  appears  that  a  delay  of 
the  remedj^  until  a  corporate  meeting  can  be  held  aud  the  guilty 
agents  removed,  would  unduly  prejudice  the  rights  of  the  com- 
plainants, or  that  delay  would  be  useless/ 

§294.  Foss  V.  Harbottle/— Two  members  of  an  incorporated 
compan}^  called  the  Victoria  Park  Company,  filed  a  bill  against 
the  directors  thereof,  charging  them  with  a  variety  of  fraudulent, 
illegal  acts,  whereby  the  property  of  the  company  was  misap- 
plied, aliened  and  wasted,  and  praying  that  the  defendants  might 
make  good  to  the  company  the  damages  by  reason  of  the  acts 
complained  of,  and  that  a  receiver  might  be  appointed  to  apply 
the  proj^erty  of  the  company  in  discharge  of  its  liabilities;  and  to 
secure  the  surplus.  The  general  result  of  the  act  of  incorporation 
was  to  make  the  directors  a  governing  body  subject  to  the  strict 
control  of  the  proprietors,  who  had  power,  when  assembled  in 
general  meeting,  to  originate  proceedings  for  any  purpose  within 
the  scope  of  the  company's  powers,  as  well  as  to  control  the  di- 
rectors in  any  act  which  they  might  have  originated.  The  court 
was  of  the  opinion  that  the  acts  of  the  defendants  complained  of 
were  of  such  a  nature  as  to  be  capable  of  confirmation  by  the 
majority  of  the  members  of  the  company;  that  it  did  not  appear 
that  any  attempt  had  been  made  to  bring  these  acts  before  a  gen- 
eral meeting  of  the  shareholders;  and  that,  under  these  circum- 
stances, the  court  could  not  interfere  at  the  suit  of  a  minority, 
whatever  it  might  have  been  induced  to  do  had  proper  means 
been  resorted  to  and  found  ineffectual  to  set  the  general  body  of 
shareholders  in  motion. 

§  295.  Mozley  v.  Alston.*— A  bill  was  filed  by  two  shareholders 
of  a  railroad  company  against  the  company  and  its  directors, 
alleging  that  the  latter  had  been  illegally  appointed ;  that  they 
had  possession  of  the  seal  of  the  corporation,  and  that  they  were 
about  to  use  it  for  various  improper  purposes.  The  bill  prayed 
that  the  directors,  who  were  the  defendants,  might  be  restrained 
from  acting  as  directors,  and  be  ordered  to  place  the  seal  and  the 
books  and  documents  of  the  company  under  control  of  the  lawful 
directors.  It  appeared  from  the  statements  in  the  bill  that  the 
majority  of  the  shareholders  a2:reed  with  the  plaintiffs  in  their 
view  of  the  illegality  of  the  directors'  appointment,  and  the  court 
held  that  if  they  were  so  there  was  nothing  to  prevent  the  com- 

XBagshaw  v.  Eastern  Union  R.  Co.,  7  Hare  129. 
aMozley  t.  Alston,  1  PhiU.  800. 
8  2  Hare,  4.61. 
*1  Phill..  790. 
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pany  from  f\\m<r  a  bill  in  its  corporate  character  to  remedy  the 
alleged  violations,  and  that  as  the  comj^lainants  showed  no  rea- 
sons to  justify  them  alone  in  applying  for  redress,  they  were  not 
entitled  to  its  assistance. 

§296.  Hawes  V.  Oakland.'— This  is  a  Icadingcase  in  this  country. 
Mr.  Justice  Miller  said:  This  is  an  appeal  from  a  decree  in  chan- 
cery dismissing  the  complainant's  bill,  wherein  he,  a  citizen  of 
New  York,  alleges  that  he  is  a  stockholder  in  the  Contra  Costa 
Water-works  Company,  a  California  corporation,  and  that  he  files 
it  on  behalf  of  himself  and  all  other  stockholders  who  may  choose 
to  come  in  and  contribute  to  the  costs  and  expenses  of  the  suit. 

The  defendants  are  the  city  of  Oakland,  the  Contra  Costa 
Water-works  Company,  and  Anthony  Chabot,  Henry  Pierce,  An- 
drew J.  Pope,  Charles  Holbrook,  and  John  W.  Coleman,  trustees 
and  directors  of  the  company. 

The  foundation  of  the  complaint  is  that  the  city  of  Oakland 
claims  at  the  hands  of  the  company  water,  without  compensa- 
tion, for  all  municipal  purposes  whatever,  including  watering  the 
streets,  public  squares  and  parks,  flushing  sewers,  and  the  like, 
whereas  it  is  only  entitled  to  receive  water  free  of  charge  in  cases 
of  fire  or  other  great  necessity ;  that  the  company  comply  with 
this  demand,  to  the  great  loss  and  injury-  of  the  company,  to  the 
diminution  of  the  dividends  which  should  come  to  him  and  other 
stockholders,  and  to  the  decrease  in  the  value  of  their  stock.  The 
allegation  of  his  attempt  to  get  the  directors  to  correct  this  evil 
will  be  given  in  the  language  of  the  bill. 

He  says  that  'on  the  tenth  day  of  July,  1878,  he  applied  to 
the  president  and  board  of  directors  or  trustees  of  said  water 
company,  and  requested  them  to  desist  from  their  illegal  and  im- 
proper practices  aforesaid,  and  to  limit  the  supply  of  water  free 
of  charge  to  said  cit^'  to  cases  of  fire  or  other  great  necessitv, 
and  that  said  board  should  take  immediate  proceedings  to  pre- 
vent said  city  from  taking  water  from  the  works  of  said  com- 
pany for  any  other  purpose  without  compensation ;  but  said 
board  of  directors  and  trustees  have  wholly  declined  to  take  any 
proceedings  whatever  in  the  premises,  and  threaten  to  go  on  and 
furnish  water  to  the  extent  of  said  company's  means  to  said  citv 
of  Oakland  free  of  charge,  for  all  municipal  purposes,  as  has 
heretofore  been  done,  and  in  cases  other  than  cases  of  fire  or 
other  great  necessity,  except  as  for  family  uses  hereinbefore  re- 
ferred to;  and  your  orator  avers  that  by  reason  of  the  premises 
said  water  compan}^  and  your  orator  and  the  other  stockholders 
thereof  have  sufl'ered,  and  will,  by  a  continuance  of  said  acts, 
hereafter  suffer,  great  loss  and  damage." 

1104  U.  S.  450. 
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To  this  bill  the  water-works  company  and  the  directors  failed 
to  make  answer ;  and  the  city  of  Oakland  filed  a  demurrer,  which 
was  sustained  by  the  court  and  the  bill  dismissed.  The  com- 
plainant appealed. 

Two  grounds  of  demurrer  were  set  out  and  relied  on  in  the 
court  below,  and  are  urged  upon  us  on  this  appeal.  They  are  :— 
(1.)  That  appellant  has  shown  no  capacity  in  himself  to  main- 
tain this  suit,  the  injury,  if  any  exists,  being  to  the  interests  of 
the  corporation,  and  the  right  to  sue  belonging  solely  to  that 
body. 

(2.)  That  by  a  sound  construction  of  the  law  under  which  the 
company  is  organized  the  city  of  Oakland  is  entitled  to  receive, 
free  of  compensation,  all  the  water  which  the  bill  charges  it  with 
so  using. 

The  first  of  these  causes  of  demurrer  presents  a  matter  of  very 
great  interest,  and  of  growing  importance  in  the  courts  of  the 
United  States. 

Since  the  decision  of  this  court  in  Dodge  v.  Woolsey,^  the  prin- 
ciples of  which  have  received  more  than  once  the  approval  of  this 
court,  the  frequency  with  which  the  most  ordinary  and  usual 
chancery  remedies  are  sought  in  the  Federal  courts  by  a  single 
stockholder  of  a  corporation  who  possesses  the  requisite  citizen- 
ship, in  cases  where  the  corporation  whose  rights  are  to  be  en- 
forced cannot  sue  in  those  courts,  seems  to  justify  a  considera- 
tion of  the  grounds  on  which  that  case  was  decided,  and  of  the 
just  limitations  of  the  exercise  of  those  principles. 

This  practice  has  grown  until  the  corporations  created  by  the 
laws  of  the  States  bring  a  large  part  of  their  controversies  with 
their  neighbors  and  fellow-citizens  into  the  courts  of  the  United 
States  for  adjudication,  instead  of  resorting  to  the  State  courts, 
which  are  their  natural,  their  lawful,  and  their  appropriate 
forum.  It  is  not  difficult  to  see  how  this  has  come  to  pass.  A 
corporation  having  such  a  controversy,  which  it  is  foreseen  must 
end  in  litigation,  and  preferring  for  any  reason  whatever^  that 
this  litigation  shall  take  place  in  a  Federal  court,  in  which  it  can 
neither  sue  its  real  antagonist  nor  be  sued  by  it,  has  recourse  to 
a  holder  of  one  of  its  shares,  who  is  a  citizen  of  another  State. 
This  stockholder  is  called  into  consultation,  and  is  told  that  his 
corporation  has  rights  which  the  directors  refuse  to  enforce  or  to 
protect.  He  instantly  demands  of  them  to  do  their  duty  in  this 
regard,  which  of  course  they  fail  or  refuse  to  do,  and  thereupon 
he  discovers  that  he  has  two  causes  of  action  entitling  him  to 
equitable  relief  in  a  court  of  chancery;  namely,  one  against  his 
own  company,  of  which  he  is  a  corporator,  for  refusing  to  do 

118  How.  331. 
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what  he  has  requested  them  to  do;  and  the  other  against  the 
party  which  contests  the  matter  in  controversy  with  that  cor- 
poration. These  two  causes  of  action  he  combines  in  an  equity 
suit  in  the  Circuit  Court  of  the  United  States,  because  he  is  a  citi- 
zen of  a  dilTercnt  State,  though  the  real  parties  to  the  controversy 
could  have  no  standing  in  that  court.  If  no  non-resident  stock- 
holder exists,  a  transfer  of  a  few  shares  is  made  to  some  citizen 
of  another  State,  who  then  brings  the  suit.  The  real  defendant 
in  this  action  maybe  quite  as  willing  to  have  the  case  tried  in  the 
Federal  court  as  the  corporation  and  its  stockholder.  If  so,  he 
makes  no  objection,  and  the  case  proceeds  to  a  hearing.  Or  he 
may  file  his  answer  denjang  the  special  grounds  set  up  in  the  bill 
as  a  reason  for  the  stockholder's  interierence,  at  the  same  time 
that  he  answers  to  the  merits.  In  either  event  the  whole  case  is 
prepared  for  hearing  on  the  merits,  the  right  of  the  stockholder 
to  a  standing  in  equity  receives  but  little  attention,  and  the  over- 
burdened courts  of  the  United  States  have  this  additional  impor- 
tant litigation  imposed  upon  them  by  a  simulated  and  conven- 
tional arrangement,  unauthorized  by  the  facts  of  the  case  or  by 
the  sound  principles  of  equity  jurisdiction. 

That  the  vast  and  increasing  proportion  of  the  active  busi- 
ness of  modern  life  which  is  done  by  corporations  should  call 
into  exercise  the  beneficent  powers  and  flexible  methods  of  courts 
of  equity,  is  neither  to  be  w^ondered  at  nor  regretted ;  and  this  is 
especially  true  of  controversies  growing  out  of  the  relations  be- 
tween the  stockholder  and  the  corporation  of  which  he  is  a  mem- 
ber. The  exercise  of  this  power  in  protecting  the  stockholder 
against  the  frauds  of  the  governingbody  of  directors  or  trustees, 
and  in  preventing  their  exercise,  in  the  name  of  the  corporation, 
of  powers  which  are  outside  of  their  charters  or  articles  of  asso- 
ciation, has  been  frequent,  and  is  most  beneficial,  and  is  undis- 
puted. These  are  real  contests,  however,  between  the  stock- 
holder and  the  corporation  of  which  he  is  a  member. 

The  case  before  us  goes  beyond  this. 

This  corporation,  like  others,  is  created  a  body  politic  and 
corporate,  that  it  may  in  its  corporate  name  transact  all  the 
business  which  its  charter  or  other  organic  act  authorizes  it 
to  do. 

Such  corporations  maj^  be  common  carriers,  bankers,  insurers, 
merchants,  and  may  make  contracts,  commit  torts,  and  incur  lia- 
bilities, and  may  sue  or  be  sued  in  their  corporate  name  in  regard 
to  all  of  these  transactions.  The  parties  who  deal  with  them  un- 
derstand this,  and  that  they  are  dealing  with  a  body  which  has 
these  rights  and  is  subject  to  these  obligations,  and  they  do  not 
deal  with  or  count  upon  a  liability  to  the  stockholder  whom  they 
14 
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do  not  know  and  witli  whom  they  have  no  privity  of  contract 
or  other  relation. 

The  principle  involved  in  the  case  of  Dodge  v.  Woolsey  per- 
mits the  stockholder  in  one  of  these  corporations  to  step  in  be- 
tween that  corporation  and  the  party  with  whom  it  has  been 
deahng  and  institute  and  control  a  suit  in  which  the  rights  in- 
volved are  those  of  the  corporation,  and  the  controversy  is  one 
reall^^  between  that  corporation  and  the  other  party,  each  being 
entirely  capable  of  asserting  its  own  rights. 

This  is  a  very  different  affair  from  a  controversy  between  the 
shareholder  of  a  corporation  and  that  corporation  itself,  or  its 
managing  directors  or  trustees,  or  the  other  shareholders,  who 
may  be  violating  his  rights  or  destroying  the  property  in  which 
he  has  an  interest.  Into  such  a  contest  the  outsider,  dealing 
with  the  corporation  through  its  managing  agents  in  a  matter 
within  their  authority,  cannot  be  dragged,  except  where  it  is 
necessary  to  prevent  an  absolute  failure  of  justice  in  cases  which 
have  been  recognized  as  exceptional  in  their  character  and  calling 
for  the  extraordinary  powers  of  a  court  of  equity.  It  is,  there- 
fore, always  a  question  of  equitable  jurisprudence,  and  as  such 
has,  within  the  last  forty  years,  received  the  repeated  considera- 
tion of  the  highest  courts  of  England  and  of  this  country. 

The  earliest  English  case  in  which  this  subject  received  any 
very  careful  consideration  is  Foss  v.  Harbottle,  where  Yice- 
Chancellor  Wigram  gave  a  very  full  and  able  opinion.  The  case 
was  decided  in  1843  on  a  demurrer  to  the  bill,  which  was 
brought  by  Foss  and  Turton,  two  shareholders  in  an  incorpora- 
tion called  the  Victoria  Park  Company,  on  behalf  of  themselves 
and  all  other  stockholders,  except  those  who  were  made  defend- 
ants, against  the  directors  and  one  shareholder  not  a  director, 
and  against  the  solicitor  and  architect  of  the  company.  The  bill 
charged  that  the  defendants  concerted  and  effected  various  fraud- 
ulent and  illegal  transactions,  whereby  the  property  of  the  com- 
pany was  misapplied,  aliened,  and  wasted ;  that  there  had  ceased 
to  be  sufficient  number  of  qualified  directors  to  constitute  a 
board;  and  that  the  company  had  no  clerk  or  office.  It  prayed 
for  the  appointment  of  a  receiver  and  for  a  decree  against  the  de- 
fendants to  make  good  the  loss.  After  showing  that  the  case 
was  one  in  which  the  right  of  action  was  in  the  company,  the 
Vice-Chancellor  says:  "In  law  the  corporation  and  the  aggre- 
gate members  of  the  corporation  are  not  the  same  thing  for  pur- 
poses like  this ;  and  the  only  question  can  be,  whether  the  facts 
alleged  in  this  case  justify  a  departure  from  the  rule  which  prima 
facie  would  require  that  the  corporation  should  sue  in  its  own 
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name  and  in  its  corporate  character,  or  in  t'le  name  of  some  one 
whom  the  law  has  appointed  to  be  its  representative."    A^nm 
after  pointing  out  that  cases  may  arise  where  the  claims  oFjus- 
tice  would  he  found  superior  to  the  technical  rules  respecting  the 
mode  in  which  corporations  are  required  to  sue,  he  adds: — 

"But,  on  the  other  hand,  it  must  not  be  without  reasons  of 
a  very  urgent  character  that  the  established  rules  of  law  and 
practice  are  to  be  departed  from,— rules  which,  though  in  a 
sense  technical,  are  founded  on  the  general  principles  of  justice 
and  convenience;  and  the  question  is,  whcLher  a  case  is  stated 
in  this  bill  entitling  the  plaintiffs  to  sue  in  their  private  char- 
acters," He  then,  in  an  elaborate  argument,  holds  that  the  bill 
is  fatally  defective  because  it  does  not  aver  that  there  is  no  act- 
ing or  de  facto  board  of  directors  who  mi^ht  have  ordered  the 
bringing  of  this  suit;  and,  secondly,  that  it  was  the  duty  of  the 
plaintiffs — the  two  shareholders  who  complain  of  what  had  been 
done — to  have  called  a  meeting  of  the  shareholders  or  attended 
at  some  regular  annual  meeting,  and  obtained  the  action  of  a 
majority  on  the  matters  in  issue.  The  majorit}-,  he  savs,  may 
have  been  content  with  what  was  done,  and  may  have'ratificd 
the  action  of  the  board,  in  which  case  the  whole  body  would  have 
been  bound  by  it. 

The  demurrer  was  sustained  and  the  bill  dismissed. 

In  the  subsequent  case  of  Mozle}^  v.  Alston,  decided  in  1847, 
Lord  Chancellor  L\ni4hurst  says  that  "the  observations  of  the 
Yice-Chancellor  in  Foss  v.  Harbottle  correetlv  represent  what  is 
the  principle  and  practice  of  the  court  in  reference  to  suits  of  this 
description." 

These  cases  have  been  referred  to  again  and  again  in  the  Eno-- 
lish  courts  as  leading  cases  on  the  subject  to  which  they  relate 
and  always  with  ajDproval. 

In  Gray  v.  Lewis,  decided  in  1873,  Sir  W.  M.  James,  L.  J.,  said: 
"I  am  of  opinion  that  the  only  person,  if  j^ou  may  call  it   a  per- 
son, having  a  right  to  complain  was  the  incorporated  society 
called  Charles  Lafitte  &  Co.     In  its  corporate  character  it  was 
liable  to  be  sued  and  w^as  entitled  to  sue;   and  if  the  company 
sued  in  its  corporate  character,  the  defendant  might  alleo-e  a  re- 
lease or  a  compromise  by  the  company  in  its  corporate  character 
— a  defence  which  would  not  be  open  in  a  suit  where  a  plaintiff  is 
suing  on  behalf  of  himself  and  other  shareholders.     I  think  it  is  of 
the  utmost  importance  to  maintain  the  rule  laid  down  in  Mozley 
V.  Alston  and  Foss  v.  Harbottle,  to  which,  as  I  understand,  the 
only  exception  is  where  the  corporate  body  has  got  into  the 
hands  of  directors,  and  of  the  majority,  which  directors  and  ma- 
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joiity  are  using  their  power  for  the  purpose  of  doing  something 
fraudulent  against  the  minority,  who  are  overpowered  by  them, 
as  in  Atwood  v.  Merryweatlier,  where  Yice-Chancellor  Wood 
sustained  a  bill  by  a  shareholder  on  behalf  of  himself  and  others, 
and  there  it  was  after  an  attempt  had  been  made  to  obtain 
proper  authority  from  the  corporate  body  itself  in  a  public  meet- 
ing assembled."* 

But  perhaps  the  best  assertion  of  the  rule  and  of  the  exceptions 
to  it  are  found  in  the  opinion  of  the  court  by  the  same  learned 
justice  in  MacDougall  v.  Gardiner,  in  1875.  "^  "I  am  of  opinion," 
he  saj^s,  "that  this  demurrer  ought  to  be  allowed.  I  think  it  is 
of  the  utmost  importance  in  all  these  controversies  that  the  rule 
which  is  well  known  in  this  court  as  the  rule  in  Mozley  v.  Alton, 
and  Lord  v.  Copper  Miners'  Company,  and  Foss  vs.  Harbottle, 
should  always  be  adhered  to ;  that  is  to  say,  that  nothing  con- 
nected with  internal  disputes  between  shareholders  is  to  be  made 
the  subject  of  a  bill  by  some  one  shareholder  on  behalf  of  himself 
and  others,  unless  there  be  something  illegal,  oppressive,  or 
fraudulent ;  unless  there  is  something  ultra  vires  on  the  part  of 
the  company  qua  company,  or  on  the  part  of  the  majority  of  the 
company,  so  that  they  are  not  fit  persons  to  determine  it,  but 
that  every  litigation  must  be  in  the  name  of  the  company,  if  the 
company  really  desire  it.  Because  there  may  be  a  great  many 
wrongs  committed  in  a  company, — there  may  be  claims  against 
directors,  there  may  be  claims  against  gifficers,  there  may  be 
claims  against  debtors ;  there  may  be  a  variety  of  things  which 
a  company  may  well  be  entitled  to  complain  of,  but  which,  as  a 
matter  of  good  sense,  they  do  not  think  it  right  to  make  the  sub- 
ject of  litigation :  and  it  is  the  company,  as  a  company,  which  has 
to  determine  whether  it  will  make  anything  that  is  a  wrong  to 
the  company  a  subject-matter  of  litigation,  or  whether  it  will 
take  steps  to  prevent  the  wrong  from  being  done." 

The  cases  in  the  English  courts  are  numerous,  but  the  foregoing 
citations  give  the  spirit  of  them  correctly. 

In  this  country  the  cases  outside  of  the  Federal  courts  are  not 
numerous,  and  while  they  admit  the  right  of  a  stockholder  to  sue 
in  cases  where  the  corporation  is  the  proper  party  to  bring  the 
suit,  they  limit  this  right  to  cases  where  the  directors  are  guilty 
of  a  fraud  or  a  breach  of  trust,  or  are  proceeding  ultra  vires.^  In 
Brewer  v.  Boston  Theatre,*  the  general  doctrine  and  its  limita- 
tions are  very  well  stated.^ 

iLaw  Rep.  8  Ch.  App.  1035. 

al  Ch.  D.  13. 

gMarch  v.  Eastern  Railroad  Co.,  40  N.  H.  B48;  Peabody  v.  Flint,  6  Allen  (Mass.), 03. 

4IO4  Mass.  378. 

e  See  also  Hersey  v.  Veazie,  24  Me.  9 ;  Samtiel  v.  Holladay,  1  Woolw.  C.  C.  400. 
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The  case  of  Dodj::^e  v.  Woolsey,  decided  in  this  court  In  1855,  is, 
however,  the  leadin;^:  case  on  the  subject  in  this  country. 

And  we  do  not  believe,  notwithstandin;^  some  expressions  in 
the  opinion,  thtit  it  is  justly  chargeable  with  the  fdjuses  we  have 
mentioned.  It  was  manifestly  well  considered,  and  the  opinion 
is  unusually  long,  discussing  the  point  now  under  consideration 
with  a  full  reference  to  the  decisions  then  made  in  tiie  courts  of 
England.  The  suit— a  bill  in  chancery — wa^  brought  in  the  Cir- 
cuit Court  for  the  District  of  Ohio,  by  Woolsey,  a  stockholder  of 
the  Commercial  Bank  of  Cleveland,  and  a  citizen  ot  Connecticut, 
against  that  bank,  its  managing  directors,  and  Dodge,  tax-col- 
lector of  the  county  in  which  the  bank  was  situated,  citizens  of 
Ohio.  The  bill  alleged  that  Dodge  had  levied  upon  property  of 
the  bank  to  make  collection  of  a  tax,  which,  by  the  Constitution 
of  the  State  of  Ohio,  the  bank  was  bound  to  pay;  that  in  that 
respect  the  Constitution,  then  recently  adopted,  impaired  the 
obligation  of  the  contract  of  the  vState  with  the  bank,  contained 
in  its  charter.  It  appeared  in  the  case  that  AYoolsey  had,  by  let- 
ter directed  to  the  board  of  directors,  requested  them  to  institute 
proceedings  to  prevent  the  collection  of  this  tax;  but  the  board, 
by  a  resolution,  declined  to  take  anj'  such  action,  while  expressing 
their  opinion  that  the  tax  was  illegal.  In  the  opinion  of  the 
court,  reciting  the  circumstances  which  justified  its  interposition 
at  the  suit  of  the  stockholder,  the  allegation  of  the  bill  is  ad- 
verted to,  that  it  the  taxes  are  enforced  it  will  annul  the  contract 
with  the  state  concerning  taxation,  and  that  the  tax  is  so  oner- 
ous upon  the  bank  that  it  will  compel  a  suspension  and  final 
cessation  of  its  business.  The  following  extract  from  Angell  & 
Ames  on  Corporations  is  cited  with  approval:  "Though  the  re- 
sult of  the  authorities  clearly  is  that  in  a  corporation,  when  act- 
ing within  the  scope  of,  and  in  obedience  to,  the  provisions  ot  its 
constitution,  the  will  of  the  majority,  clearh'  expressed,  must 
govern,  yet  beyond  the  limits  of  the  act  of  incorporation  the  will 
of  the  majority  cannot  make  the  act  valid,  and  the  power  of  a 
court  of  equity  may  be  put  in  motion  at  the  instance  of  a  single 
shareholder,  if  he  can  show  that  the  corporation  are  employing 
their  statutory  powers  lor  the  accomplishment  ot  purposes  not 
within  the  scope  of  their  institution.  Yet  it  is  to  be  observed  that 
there  is  an  important  distinction  between  this  class  of  cases  and 
those  in  which  there  is  no  breach  of  trust,  but  only  error  and 
misapprehension  or  simple  negligence  on  the  part  ot  the  directors." 
And  the  court  adds:  "It  is  obvious  trom  this  rule  that  the  cir- 
cumstances of  each  case  must  determine  the  jurisdiction  of  a 
court  of  equityto  give  the  relief  sought." 

A  very  large  part  of  the  opinion  is  devoted  to  the  consideration 
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of  the  high  function  of  this  court  in  construing  the  Constitution 
of  the  United  States,  and  it  is  inapossible  not  to  see  the  influence 
on  the  mind  of  the  writer  of  that  opinion  of  the  fact  that  the  only 
question  on  the  merits  of  the  case  was  one  which  peculiarly  be- 
longed to  the  Federal  judiciary,  and  especially  to  this  court  to 
decide;  namely,  whether  the  Constitution  of  the  State  of  Ohio 
violated  the  obligation  of  the  contract  concerning  taxation  found 
in  the  charter  of  the  bank. 

As  the  law  then  stood  there  was  no  means  by  which  the  bank, 
being  a  citizen  of  the  same  State  with  Dodge,  the  tax-collector, 
could  bring  into  a  court  of  the  United  States  the  right  which  it 
asserted  under  the  Constitution,  to  be  relieved  of  the  tax  in  ques- 
tion, except  by  writ  of  error  to  a  State  court  from  the  Supreme 
Court  of  the  United  States. 

That  difficulty  no  longer  exists,  for  by  the  act  of  March  3, 1875,* 
all  suits  arising  under  the  Constitution  or  laws  of  the  United 
States  may  be  brought  originally  in  the  Circuit  Courts  of  the 
United  States  without  regard  to  the  citizenship  of  the  parties. 
Under  this  statute,  if  it  had  then  existed,  the  bank,  in  Dodge  v. 
Woolsey,  could  undoubtedly  have  brought  suit  to  restrain  the 
collection  of  the  tax  in  its  owm  name,  without  resort  to  one  of 
its  shareholders  for  that  purpose. 

And  this  same  statute,  while  enlarging  the  jurisdiction  of  the 
Circuit  Courts  in  cases  fairly  within  the  constitutional  grant  of 
power  to  the  Federal  judiciary,  strikes  a  blow,  by  its  fifth  section, 
at  improper  and  collusive  attempts  to  impose  upon  those  courts 
the  cognizance  of  cases  not  justly  belongingto  them.  It  declares, 
if  at  any  time  in  the  progress  of  a  case,  either  originally  com- 
menced in  a  Circuit  Court,  or  removed  there  from  a  State  court, 
it  shall  appear  to  said  court  "that  such  suit  does  not  really  and 
substantially  involve  a  dispute  or  controvers}^  properly  within 
the  jurisdiction  of  said  Circuit  Court,  or  that  the  parties  to  said 
suit  have  been  improperly  or  collusively  made  or  joined,  either  as 
plaintiffs  or  defendants,  for  the  purpose  of  creating  a  case  cogniz- 
able or  removable  under  this  act,  the  said  Circuit  Court  shall 
proceed  no  further,  but  shall  dismiss  the  suit  or  remand  it  to  the 
court  from  which  it  w^as  removed." 

It  is  believed  that  a  rigid  enforcement  of  this  statute  by  the 
Circuit  Courts  would  relieve  them  of  many  cases  which  have  no 
proper  place  on  their  dockets. 

The  examination  of  Dodge  v.  Woolsey  satisfies  us  that  it  does 
not  establish,  nor  was  it  intended  to  establish,  a  doctrine  on  this 
subject  different  in  any  material  respect  from  that  found  in  the 
cases  in  the  English  and  in  other  American  courts,  and  that  the 

iCh.  137  (18  Stat.  pt.  3,  p.  470.) 


CH.  XVIII.]  ACTIONS   AGAINST   STOCKHOLDERS.  215 

recent  legislation  of  Congress  referred  to  leaves  no  reason  for  anv 
expansion  of  the  rule  in  that  case  beyond  its  fair  interpretation. 

We  understand  that  doctrine  to  be  that  to  enable  a  stockholder 
in  a  corporation  to  sustain  in  a  court  of  equity  in  his  own  name, 
a  suit  founded  on  a  riglit  of  action  existing  in  the  corporation  it- 
self, and  in  which  the  corporation  itself  is  the  appropriate  plain- 
tiff, there  must  exist  as  the  foundation  of  the  suit — 

Some  action  or  threatened  action  of  the  managing  board  of 
directors  or  trustees  of  the  corporation  which  is  beyond  the 
authority''  conferred  on  them  by  their  charter  or  other  source  of 
organization ; 

Or  such  a  fraudulent  transaction  completed  or  contemplated  by 
the  acting  managers,  in  connection  with  some  other  party,  or 
among  themselves,  or  with  other  sharcholrlers  as  will  result  in 
serious  injury  to  the  corporation,  or  to  the  interests  of  the  other 
shareholders ; 

Or  where  the  board  of  directors,  or  a  majority  of  them,  are  act- 
ing for  their  own  interest,  in  a  manner  destructive  of  the  corpor- 
ation itself,  or  of  the  rights  of  the  other  shareholders; 

Or  where  the  majorit}''  of  shareholders  themselves  are  oppres- 
sively and  illegally  pursuing  a  course  in  the  name  of  the  corpor- 
ation, which  is  in  violation  of  the  rights  of  the  other  shareholders, 
and  which  can  only  be  restrained  by  the  aid  of  a  court  of  equity. 

Possibly  other  cases  may  arise  in  which,  to  prevent  irremedi- 
able injury,  or  a  total  failure  of  justice,  the  court  would  be  justi- 
fied in  exercising  its  powers,  but  the  foregoing  may  be  regarded 
as  an  outline  of  the  principles  which  govern  this  class  of  cases. 

But,  in  addition  to  th?  existence  of  grievances  which  call  for 
this  kind  of  relief,  it  is  equally  important  that  before  the  share- 
holder is  permitted  in  his  own  name  to  institute  and  conduct  a 
litigation  which  usually  belongs  to  the  corporation,  he  should 
show  to  the  satisfaction  of  the  court  that  he  has  exhausted  all 
the  means  within  his  reach  to  obtain,  within  the  corporation  it- 
self, the  redress  of  his  grievances,  or  action  in  conformity  to  his 
wishes.  He  must  make  an  earnest,  not  a  simulated  effort,  with 
the  managing  bod}'-  of  the  corporation,  to  induce  remedial  action 
on  their  part,  and  this  must  be  made  apparent  to  the  court.  If 
time  permits  or  has  permitted,  he  must  show,  if  he  fails  with  the 
directors,  that  he  has  made  an  honest  effort  to  obtain  action  by 
the  stockholders  as  a  body,  in  the  matter  of  which  he  complains. 
And  he  must  show  a  case,  if  this  is  not  done,  where  it  could  not 
be  done,  or  it  was  not  reasonable  to  require  it. 

The  efforts  to  induce  such  action  as  complainant  desires  on  the 
part  of  the  directors,  and  of  the  shareholders  when  that  is  neces- 
sary, and  the  cause  of  failure  in  these  efforts  should  be  stated  with 
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particnlarltv,  and  an  allegation  that  complainant  was  a  share- 
holder at  the  time  of  the  transactions  of  which  he  complains,  or 
that  his  shares  have  devolved  on  him  since  by  operation  of  law, 
and  that  the  suit  is  not  a  collusive  one  to  confer  on  a  court  of  the 
United  States  jurisdiction  in  a  case  of  which  it  could  otherwise 
have  no  cognizance,  should  be  in  the  bill,  which  should  be  verified 
bj  affidavit. 

It  i.-  needless  to  say  that  appellant's  bill  presents  no  such  case 
as  we  have  here  supposed  to  be  necessary  to  the  jurisdiction  of 
the  court. 

He  merely  avers  that  he  requested  the  president  and  directors 
to  desist  from  furnishing  water  free  of  expense  to  the  city,  except 
in  case  of  fire  or  other  great  necessity,  and  that  they  declined  to 
do  as  he  requested.  No  correspondence  on  the  subject  is  given 
No  reason  for  declining.  We  have  here  no  allegation  of  a  meet- 
ing of  the  directors,  in  which  the  matter  was  formerly  laid  before 
them  for  action.  No  attempt  to  consult  the  other  shareholders 
to  ascertain  their  opinions,  or  obtain  their  action.  But  within 
five  days  after  his  application  to  the  directors  this  bill  is  filed. 
There  is  no  allegation  of  fraud  or  of  acts  ultra  vires,  or  of  des- 
truction of  property,  or  of  irremediable  injury  of  any  kind. 

Conceding  appellant's  construction  of  the  company's  charter  to 
be  correct,  there  is  nothing  which  forbids  the  corporation  from 
dealing  with  the  city  in  the  manner  it  has  done.  That  city  con- 
ferred on  the  compa.ny  valuable  rights  by  special  ordinance; 
namelv,  the  use  of  the  streets  for  laying  its  pipes,  and  the  privil- 
ege of  furnishing  water  to  the  whole  population.  It  may  be  the 
exercise  of  the  highest  wisdom  to  let  the  city  use  the  water  in  the 
manner  complained  of.  The  directors  are  better  able  to  act 
understandingly  on  this  subject  than  a  stockholder  residing  in 
New  York.  The  great  bod}'  of  the  stockholders  residing  in  Oak- 
land or  other  places  in  California  may  take  this  view  of  it,  and 
be  content  to  abide  by  the  action  of  their  directors. 

If  this  be  so,  is  a  bitter  litigation  with  the  city  to  be  conducted 
by  one  stockholder  for  the  corporation  and  all  other  stockhold- 
ers, because  the  amount  of  his  dividends  is  diminished? 

This  question  answers  itself,  and  without  considering  the  other 
point  raised  by  the  demurrer,  we  are  of  opinion  that  it  was 
properly  sustained,  and  the  bill  dismissed,  because  the  appellant 
shows  no  standing  in  a  court  of  equity— no  right  in  himself  to 
prosecute  this  suit. 

§297.  Acquiescence.— Neither  the  corporation  nor  the  share- 
holders can  repudiate  an  unauthorized  transaction  after  the 
shareholders  have  acquiesced  in  the  transaction  and  allowed  the 
corporation    to    appropriate     the     benefits     thereon,    but    the 
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acquicvsccnce  of  a  number  or  cvcu  of  the  majority  will  not  bar  a 
suit  by  the  corporation,  and  the  benefits  of  the  proceeding  will 
accrue  to  all  the  members.  Thus  where  the  individual  member 
who  liimsclf  acquiesces  in  the  wrong  is  disqualified  from  sueing, 
he,  nevertheless,  is  entitled  to  share  in  the  benefits  of  the  proceed 
ing  by  the  corporation. 

§298.  The  Rights  of  Transferee.— A  transferee  of  shares  acquires 
the  rights  of  the  transferor,  and  the  right  of  action  passes  with 
the  shares  whether  it  was  known  to  the  transleree  or  not.  If  he 
is  a  purchaser  in  good  faith  without  notice  that  the  transferor 
had  precluded  himself  from  sucing  by  acquiescence,  he  may  main- 
tain the  suit,  as  "it  can  never  be  held  that  the  acquiescence  of  the 
original  holder  of  stock  in  illegal  acts  of  the  directors  of  a  com- 
pany will  bind  a  subsequent  holder  of  that  stock  to  submit  to  all 
iuture  acts  of  the  same  character.*" 

§299.  Discretionary  Power— But  the  courts  will  not  control  the 
discretionar}^  powers  of  the  managing  agents  of  a  corporation 
so  long  as  thcv  act  honestly  and  within  the  power  conferred  by 
the  charter."  Thus  directors  will  not  be  compelled  to  bring  an 
action  in  the  name  of  the  corporation  or  pay  dividends,  unless 
there  is  abuse  of  discretion.' 

§300.  Parties  to  the  Suit.— The  suit  may  be  brought  by  the 
holder  of  a  single  share,  or  all  shareholders  may  join.  If  it  is 
brought  by  a  part  onl}',  it  should  purport  to  be  on  behalf  of  the 
plaintiffs  and  all  others  similarly  situated.  The  corporation  and 
all  sharehoders  who  are  parties  to  the  wrong  complained  of, 
should  be  made  defendants.* 


Proceedings  to  Enforce  Statutory  Liability. 

§301.  In  General.— It  is  impossible  to  lay  down  general  rules 
for  the  enforcement  of  the  liability  imposed  upon  stockholders  by 
statute.  The  proceeding,  like  the  liability,  is  purely  statutory, 
and  the  decisions  of  one  state  are  of  little  value  in  another  juris- 
diction. Attention  is  here  directed  to  the  proceedings  provided 
for  by  the  statutes  of  Minnesota,  which  will  answer  as  well  as 
any  for  the  purposes  of  the  student, 

§302.  Proceedings  to  Enforce  Liability  in  Minnesota  — The 
Statutes  of  Minnesota  provide  two  distinct  modes  for  the  en- 
forcement of  the  statutory  liability   of  stockholders.    The  pro- 

iBloxam  v.  Metropolitan  R.  Co..  L.  R..  3  Ch.  App.  337.  As  to  the  practice  in  Federa 
cotirts,  see  Equity  Rule  No.  9,  printed  in  the  preface  to  Vol.  10+.  U.  S.  Kep.,and  commcnta 
of  Mr.  Justice  Miller  in  Hawes  v.  Oakland,  10-t  U.  S.  450;  Supra.  §290. 

»Ogle8by  V.  Attrill,  105  U.  S.  605. 

aSamuel  v.  Holladay,  1  Woolw.      C.  C.  400 

♦  DavenportY.  Dowe,  18  Wall.  626 
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ceeding  provided  for  in  Chapter  34^  applies  only  to  corporations 
created  under  that  chapter,  while  that  provided  for  in  Chapter 
76*  applies  to  all  corporations." 

§303.  Under  Chapter  34.— The  action  here  provided  for  is  an 
ordinary  action  wherein  the  creditor  seeks  a  judgment.  He  may 
sue  the  corporation  and  join  as  defendant  one  or  more  of  the 
stockholders  to  enforce  the  individual  liability.*  But  the  stock- 
holders need  not  necessarily  be  joined  in  the  action  against  the 
corporation  as  the  individual  liability  is  not  merged  in  the  judg- 
ment obtained  against  the  corporation.*  The  liability  of  the  cor- 
poration must  be  determined,  and  the  legal  remedy  against  it  ex- 
hausted before  the  individual  property  of  the  stockholders  is 
resorted  to,  but  this  need  not  necessarily  be  in  the  same  action. 
After  the  execution  against  the  corporation  is  returned  unsatisfied 
the  creditor  may  proceed  against  the  stockholder  without  joining 
the  corporation  as  a  party,  and  in  case  of  the  death  of  the  stock- 
holder he  may  present  and  prove  his  claim  against  the  estate  in 
the  probate  court.®  While  an  insolvent  corporation  is  in  the 
hands  of  a  recevier,  a  creditor  cannot  maintain  an  action  against 
a  stockholder  to  recover  capital  withdrawn.'' 

§  304.  Under  Chapter  76.— The  proceedings  provided  for  under 
this  chapter  are  in  the  nature  of  an  action  to  wind  up  the  affairs 
of  the  corporation,  to  collect  and  convert  all  the  assets,  and  ap- 
portion them  ratably  among  the  creditors,  and  to  enforce  the 
liability  of  the  stockholders  to  the  extent  of  any  deficiency  of 
assets.*  All  the  shareholders  should  be  joined,  but  the  defect  is 
waived  unless  taken  advantage  of  by  answer  or  demurrer.®  The 
liabiHty  created  by  the  constitution,  and  the  equitable  liability 
to  pay  for  'bonus  stock"  '°  maybe  enforced  in  sequestration  pro- 
ceedings upon  the  application  or  complaint  of  any  creditor  who 
has  become  a  party  to  the  proceedings,  although  the  complaint 

iTit.  I,  §  §9,  10,  11. 
2§§18  ct  seq. 

8  Allen  V.  Walsh.  25  Minn.  543;  Johnson  V.  Fischer,  30  Minn.  173;  Merchants  Nat. 
Bank  v.  Baily  Mfg.  Co.,  34  Minn.  323. 

4  Merchants  Nat.  Bank  v.  Bailev  Mfg.  Co.,  34  Minn.  323;  Patterson  v.  Stewart,  4, 
Minn.  84.  See  for  the  general  rule  that  it  is  not  necessary  to  make  all  the  stockholder 
defendants.  Hatch  V.  Dana,  101  U.  S.  205;  Baines  v.  Babcock,  (Cal.)  27  Pac.  Rep.  674 
Thompson  v.  Bank,  19  Nev.  103;  Bartlett  v.  Drew,  57  N.  Y.  587;  Brnndage  v.  Mining 
Co.,  12  Oregon,  322. 

s  Dod£?e  V.  Minn.  Plastic  Slate  R.  Co.,  16  Minn.  368.  (Gil.  327).  See  Johnson  v.  Fischer 
30  Minn.  175. 

6Nolan  V.  Hazen,  44  Minn.  478.  A  judgment  against  the  corporation  is  admissible  to 
prove  the  indebtedness  in  an  action  against  the  stockholder.  Stephens  v.  Fox,  83  N.  V. 
313.    See  Torbett  v.  Godwin,  62  Hun  (N.  Y.)  407. 

7 Minn.  Thresher  Mfg.  Co.  V.  Langdon.  44  Minn.  37;  Merchants'  Nat  Bank  v.  North- 
western Mfg.  &c.  Co.,  48  Minn.  3«1.  The  right  of  the  creditors  in  their  own  behalf  to 
maintain  such  an  action  under  Gen.  St.  1878,  Ch.  34,  §139,  is  taken  away,  or  at  least 
suspended  during  the  pendency  of  the  proceedings  under  Chapter  76. 

SMerchants'  Nat.  Ban!;  v.  Bailey  Mfg.  Co.,  34  Minn.  323;  Arthur  v.  Willius,  44  Minn. 
409;  Spooner  V.  Bay  St.  Louis  Syndicate,  47  Minn.  464. 

9  4.rthur  v.  Willius,  44  Minn.  409 ;  IJensmore  v.  Shepard,  46  Minn.  54. 
^•flospes  -7.  Northwestern  Mfg.  &  C.  Co.,  48  Minn.  174. 
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of  the  judgment  creditors  who  instituted  the  proceedings  did  not 
demand  such  relief.' 

§305.  Appointment  of  a  Receiver.— In  a  proceeding  to  enforce 
the  statutory  liability  of  stockholders,  a  receiver  may  be  ap- 
pointed to  collect  and  distribute  the  fund,  and  such  receiver  ma\' 
prosecute  actions  in  his  own  name  as  receiver  to  enforce  payment 
of  judgments  rendered  for  such  liability.  Such  an  action  is  equi- 
table in  its  nature,  and  the  statutory  liability  of  the  stockholders 
is  a  trust  fund  inuring  to  the  equal  benefit  of  all  the  creditors  of 
the  corporation.  This  fund  is  made  up  from  diftc'rent  amounts 
of  money,  to  be  collected  from  many  different  stockholders,  and 
to  be  distributed  among  man\^  creditors,  and  no  one  creditor  is 
more  interested  in  the  collections  than  another ;  as  no  preference 
can  be  obtained  by  diligence  no  one  would  be  especially  interested 
in  prosecuting  suits  for  the  equal  benefit  of  himself  and  others; 
and  in  such  cases  it  is  the  usage  of  eqult\^  to  appoint  a  receiver 
to  collect  and  distribute  the  fund  under  the  order  of  tbe  court  for 
the  equal  benefit  of  all  the  creditors.  The  fact  that  the  right  of 
action  is  given  by  statute  makes  it  none  the  less  an  equitable  ac- 
tion, and  being  an  equitable  action  in  its  nature,  requiring  the 
service  of  a  receiver,  it  is  one  of  those  in  which  receivers  have 
heretofore  been  appointed  by  the  usage  of  equit}'.* 

§306.  State  v.  Bank  of  New  England.^— This  was  an  action 
under  Gen.  St.  1878,  c.  76,  by  the  attorney  general  on  be- 
half of  the  state  as  a  creditor  against  the  defendant,  an  insol- 
vent banking  corporation.  On  the  complaint  and  an  afTulaviti 
which  made  a  case  for  the  appointment  of  a  receiver  and  lor  an 
injunction,  an  order  was  granted  requiringthe  defendant  to  show 
cause  why  a  receiver  should  not  be  appointed  and  an  injunction 
issued.  At  the  time  specified  in  the  order  the  defendant  did  not 
attempt  to  show  cause  otherwise  than  by  showing  that  after  the 
commencement  of  the  action  it  had  made  an  assignment  under 
the  insolvent  law  of  1881  of  all  its  property  for  the  benefit  of  its 
creditors.  On  this  showing  the  court  refused  to  appoint  a  re- 
ceiver or  issue  an  injunction.  The  state  appeals  from  the  order 
so  refusing.  Chapter  76  provides  but  a  mere  skeleton  of  proced- 
ure for  the  action  authorized  by  it.  Its  provisions  are  very 
meager.  But  it  gives  an  action  to  the  creditor  of  a  corporation 
whenever  it  is  in  the  condition,  or  is  guilty  of  the  acts  or  omission, 
specified  in  the  chapter.  The  action  is  given  for  a  remedv  which 
the  creditor  is  entitled  to  as  a  matter  of  right,  and  which  docs 
not  rest  in  the  discretion  of  the  court.    It  is  the  duty  of  the  court 

1  Arthur  V.  Willius,  44  Minn.  409  ;  McKusick  v.  Scymonr,  48  Minn.  172.  App«al  dis- 
missed in  United  States  Supreme  Court,  12  Sup.  Ct.  Rep.  876. 

aZieverinlt  v.  Kemper  (Ohio  1893),  34  N.  E.  Rep.  251      Sec  the  three  followinj;  •ccUon*. 
t(Miiin.  1893)  56  N.  W.  Rep.  575,  Gimilan,  C.  J. 
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to  make  the  action  effectual,  and  to  exercise  for  that  purpose  the 
powers  vested  in  it.  Thus  the  court  must  appoint  a  receiver 
when  it  has  been  determined  that  a  case  exists  under  the  chapter 
for  the  conversion  and  distribution  among  creditors  of  the  prop- 
erty of  the  corporation,  for  it  is  only  by  means  of  a  receiver  that 
the  property  can  be  collected  and  preserved,  and  its  conversion 
and  distribution  effected.  To  say  that  in  such  case  the  court  may, 
in  its  discretion,  appoint  or  refuse  to  appoint  a  receiver,  is  to  say 
that  it  ma\',  in  its  discretion,  grant  or  refuse  the  remedy  given  by 
the  statute.  Before  a  formal  determination  of  an  issue  upon  any 
of  the  plaintiff's  allegations  of  fact  essential  to  sustain  the  action 
or  of  facts  alleged  b\'  defendant  constituting  a  defense,  it  is  in  the 
sound  discretion  of  the  court  to  appoint  or  refuse  to  appoint  a 
receiver.  The  appointment  in  such  case  is  in  the  nature  of  a  pro- 
visional remedy — a  measure  of  precaution — to  preserve  the  prop- 
ertv  to  abide  the  determination  of  the  issues  on  which  plaintiff's 
right  to  have  the  defendant's  property  converted  and  distributed 
depends.  But  when  on  an  application  for  such  a  receiver  it  ap- 
pears that  the  court  must  finally  convert  and  distribute  the  prop- 
ertv, — in  other  words,  when  it  is  admitted  that  the  facts  which, 
under  the  statute,  give  the  right  to  the  action,  exist,  and  there  is 
no  defense, — it  would  be  an  abuse  of  discretion  to  refuse  to  ap- 
point a  receiver  to  take  charge  of  and  preserve  the  property  until 
the  court  shall  order  it  converted  and  the  proceeds  distributed. 

What  we  have  said  of  the  appointment  of  a  receiver  applies 
equally  to  the  issuing  of  an  injunction.  We  are  satisfied,  however, 
that  the  court  did  not  refuse  to  appoint  a  receiver  and  to  issue  an 
injunction  as  a  matter  of  discretion,  but  on  the  ground  that  the 
assignment  by  the  defendant  furnished  a  legal  reason  for  refusing, 
and  under  the  opinion  that  the  case  comes  within  the  decision  of 
Hyde  v.  Weitzner.^  The  cases,  however,  are  not  analogous.  In 
that  case  the  same  end  had  been  accomplished  by  the  assignment 
which  the  petitioning  creditors  sought  to  have  accomplished  by 
the  appointment  of  a  receiver,  to  wit,  the  institution  of  an  insol- 
vency proceeding  under  the  act  of  1881.  The  only  change  which 
the  appointment  of  a  receiver  would  have  effected  would  have 
been  in  the  official  name  of  the  officer  of  the  court,  by  designat- 
ing him  "receiver"  instead  of  "assignee."  And  this  court  held 
that,  although  the  assignment  was  made  pending  the  application 
for  a  receiver,  the  court  might  allow  it  to  stand  instead  of  ap- 
pointing a  receiver.  But  in  this  case  the  two  proceedings,  while 
resembling  each  other  in  some  particulars,  are  yet  entirely  differ- 
ent. We  need  mention  but  two  particular  features  of  chapter  76 
affecting  the  rights  of  the  creditors:  First,  in  an   action  under 

145  Mian.  35,  47  N.  W.  Rep.  311. 
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that  chapter  no  releases  are  required  as  a  condition  of 
sharing  in  the  distribution  of  the  proceeds  of  the  defen- 
dant's property;  second,  in  such  an  action  the  credit- 
ors may  have  the  directors  or  stockholders  brought  in  to 
answer  to  an\'  liability  which  the  law  imposes  on  them  in  favor 
of  creditors  ot  the  corporation.  The  chapter  gives  a  much  larger 
remedy  to  the  creditor  than  he  can  have  under  the  insolvency 
law.  It  must  be  evident  that  the  two  proceedings— the  action 
under  chapter  76  and  the  insolvency  proceeding  under  the  act  of 
1881 — cannot  go  on  effectually  together  against  the  same  cori)0- 
ration.  If  the  two  arc  commenced,  one  must  stand  and  the  other 
give  way.  Now,  without  determining  whether  by  being  com- 
menced first  the  insolvency  proceeding  gets  a  preference  so  that 
the  remedy  of  any  creditor  shall  be  confined  to  such  as  the  insol- 
vent law  affords,  we  do  not  hesitate  to  hold  that  when  a  credit- 
or has  commenced  his  action  under  chapter  76  no  subsequent 
act  on  the  part  of  the  corporation,  or  of  any  other  creditor  of 
the  corporation,  by  making  an  assignment,  or  procuring  the  ap- 
pointment of  a  receiver  under  the  insolvent  law,  or  otherwise, 
can  defeat  or  impair  his  remedy  by  such  action. 

§307.  Procedure  to  Enforce  Statutory  Liability.— Olson  v.  State 
Bank.—'  The  defendant  bank  was  incorporated  under  the  laws  of 
the  State  of  Minnesota  to  do  a  banking  business,  at  first  with  a 
stock  capital  of  $60,000,  afterwards  increased  to  $75,000,  and 
later  still  to  $100,000.  June  27,  1893,  it  made,  under  the  insol- 
vent law,  an  assignment  for  the  benefit  of  its  creditors,  and 
defendant  Hahn  is  the  assignee  thereunder,  July  7,  1892,  plain- 
tiff made  a  deposit  with  the  bank,  repayable  to  hira  in  twelve 
months  after  that  date.  It  not  being  paid  when  due,  on  August 
19,  1893,  he  recovered  judgment  against  the  bank  for  the  deposit, 
issued  execution  thereon,  and  September  5,  1893,  it  was  returned 
wholly  unsatisfied,  for  want  of  proj^erty  whereon  to  levy.  The 
plaintiff  brings  this  action  in  behalf  of  himself,  and  all  other 
creditors  of  the  bank  who  shall  exhibit  their  claims  and  become 
parties  to  the  action,  against  all  the  stockholders,  to  enforce 
their  statutory  liability;  and  he  asks  for  the  appointment  of  a 
receiver  to  receive  and  distribute  the  proceeds  of  enforcing  it. 
The  allegations  of  the  complaint  are  full,  stating,  in  addition  to 
the  foregoing  facts,  amongst  other  things,  that  the  property  and 
assets  of  the  bank  are  of  not  higher  value  than  $100,000,  and 
that  it  is  indebted  in  more  than  $500,000.  Several  of  the  stock- 
holder defendants  demurred  to  the  complaint  on  the  grounds 
that  it  appears  therefrom  that  there  is  another  action  pending 
between  the  same  parties  for  the  same  cause,  and  in  which  the 

i(Miiin.  1894)  59  N.  W.  Rep.  635,  per  Chief  Justice  Gilfillan. 
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same  relief  may  be  had,  and  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  From  orders 
overruling  such  demurrers,  these  appeals  are  brought. 

The  objection  that  the  complaint  shows  another  action  pen- 
ding for  the  same  cause  is  based  on  the  proposition  that  the  stat- 
utory' liability  of  stockholders  of  an  insolvent  corporation  may 
be  enforced  in  insolvency  proceedings  against  the  corporation 
under  the  law  of  1881.  the  question  was  indirectly  before  us  in 
State  vs.  Bank  of  New  England,'  in  which  it  was  stated,  as  a  dis- 
tinction between  proceedings  against  an  insolvent  corporation 
imder  Gen.  St.  1878,  c.  76,  and  insolvency  proceedings  under  the 
act  of  1881,  that,  under  the  former  proceedings,^  directors  and 
stockholders  may  be  brought  in  and  their  liabilities  to  creditors 
enforced ;  and  it  was  assumed,  or  taken  for  granted,  that  this 
cannot  be  done  under  the  latter  proceedings.  Chapter  76  clearly 
contemplates  bringing  in  stockholders  for  that  purpose.  If  this 
were  not  so,  then,  so  far  as  that  chapter  is  concerned,  the  credit- 
ors would  be  left  to  a  suit  in  equity  to  enforce  any  liability  of 
stockholders,  other  than  such  as  are  deemed  assets  of  the  cor- 
poration. The  statute  determines  the  scope  and  compass  of 
every  special  proceeding  provided  by  it;  and  if  authority  is  not 
found,  either  in  express  terms,  or  by  implication,  in  a  statute  reg- 
ulating a  special  proceeding,  for  doing  a  particular  thing,  there 
is  no  authority.  In  Spilman  v.  Mendenhall'  it  was  held  that 
the  proceeding  regulated  by  Gen.  St.  1878,  c.  34,  §§  415^  to  420, 
inclusive,  being  one  to  dissolve  a  corporation,  settle  its  busi- 
ness, and  convert  its  assets,  and  apply  the  proceeds  in  pay- 
ment of  its  debts,  stockholders  cannot  be  brought  in  to  answer 
to  their  statutory  liability  for  the  reason  that  the  statute 
does  not  so  provide,  thongh  they  may  be  to  enforce  unpaid  sub- 
scriptions, because  such  are  assets  of  the  corporation.  And  it  is 
the  same  with  insolvency  proceedings  under  the  law  of  1881. 
There  is  nothing  in  that  law  to  suggest  that  any  remedy  of  cred- 
itors who  come  into  the  proceeding  can  be  enforced,  except  as  to 
the  assets  of  the  debtor.  It  is  a  proceeding  merely  to  convert 
such  assets,  and  apply  the  proceeds  upon  the  claims  of  such  cred- 
itors as  come  in,  and  comply  with  the  terms  of  the  law.  There 
is  no  provision  either  for  bringing  in  the  stockholders  of  a  cor- 
poration debtor,  or  for  bringing  in  the  other  creditors  who  are 
equally  interested  in  the  statutory  liability  with  those  who  vol- 
untarily come  in,  or  for  sequestering  that  liability  for  the  benefit 
of  the  latter.  That  liabihty  cannot  be  enforced  in  the  insolvency 
proceeding.    The  proceeding  commenced  under  chapter  76,  §  9, 

l(Minn.)  56  N.  W.   Rep.  575. 
a  (Minn.)  57  N.  W.  Rep.  468. 


CH.  XVIII.]  ACTION'S   AGAINST   STOCKHOLDERS.  223 

is,  primanly,  one  to  convert  the  assets  and  pay  the  debts;  and  as 
such,  it  and  an  insolvency  procccdin;:^  under  the  act  of  188 1,  can- 
not go  on  efl'cctually  at  the  same  time  against  the  same  corpora- 
tion. If  both  are  commenced,  one  or  the  other  must  give  way. 
In  the  nature  of  things,  there  cannot  be  two  proceedings,  whose 
sole  purpose  is  to  administer  the  same  assets,  running  at  the 
same  time.  But  by  the  provisions  of  sections  15  and  IG  of  chap- 
ter 76  the  purpose  of  a  proceeding  commenced  under  section  9 
may  be  enlarged  so  as  to  make  it  a  proceeding  to  enforce  the 
statutor}'  liablity  of  directors  and  stockholders,  as  well  as  to 
administer  the  assets  of  the  corporation. 

Under  the  ground  of  demurrer  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  the  objection 
is  made  that  the  action  is  prematurely  brought.  This  is  on  the 
proposition  that,  before  creditors  can  seek  to  enforce  the  statu- 
tory lialjility  of  stockholders,  they  must  first  exhaust  their  rem- 
edies against  the  property  of  the  corporation.  Whether  this  be 
so  in  case  of  a  suit  in  equitv,  where  there  is  no  statute  affecting 
it,  we  do  not  think  it  necessary  to  inquire.  There  are  certainly 
authorities  which  hold  the  affirmative.  Chapter  76,  §§  17  to  23, 
inclusive,  authorize  an  action  by  creditors  to  enforce  tiie  statu- 
tory liability  of  officers,  directors  and  stockholders ;  and  while, 
in  such  an  action,  it  would  be  required  of  the  complaint  to 
show^  a  necessity  to  resort  to  that  liability  in  order  to  satisfy  the 
corporate  debts  (which  the  complaint  in  this  case  does),  it  cer- 
tainly would  not  be  required  of  it  to  show  to  what  extent  such 
resort  is  necessary,  or  to  show  that  the  corporate  assets  have 
been  exhausted  without  satisfying  the  debts.  Section  18  reads: 
"The  court  shall  proceed  thereon  [on  the  complaint  filed  under 
section  17]  as  in  other  cases,  and,  when  necessary  shall  cause  an 
account  to  be  taken  of  the  property  and  debts  due  to  and  from 
such  corporation  and  shall  appoint  one  or  more  receivers."  Sec- 
tion 19 :  "If,  on  the  coming  in  of  the  answer,  or  upon  the  taking 
of  any  such  account,  it  appears  that  such  corporation  is  insol- 
vent, and  that  it  has  no  property  or  eftccts  to  satisfy- such  creditors, 
the  court  may  proceed  without  ajipointing  any  receiver  to  ascer- 
tain the  respective  liabilities  of  such  directors  and  stockholders 
and  enforce  the  same  by  its  judgment  as  in  other  cases."  Section 
20  jirovides  that  upon  final  judgment  in  such  an  action  the  court 
shall  cause  a  just  and  fair  distribution  of  the  property  of  such 
corporation  and  of  the  proceeds  thereof  to  be  made  among  its 
creditors.  Section  21  provides  that,  if  the  property  of  the  cor- 
poration is  insufficient  to  satisfy  its  debts,  the  court  shall  enforce 
the  payment  of  anything  unpaid  on  the  shares  of  stock,  or  so 
much  thereof  as  is  necessary  to  satisfy  the  corporate  debts;  and 
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section  22,  that  if  the  debt  remain  unsatisfied  the  court  shall 
proceed  to  ascertain  the  respective  liabilities  of  the  directors  or 
other    officers,    and    of  the    stockholders,    and  to  adjudge  the 
amount  pavable  b}^  each,  and  enforce  the  judgment  as  in  other 
cases.    Section  23  jjrovides  for  calling  in  creditors  other  than 
those  bringing  the  action.    Itis  apparent  from  these  sections  that, 
where  resort  to  the  statutor}^  liability  is  shown  to  be  necessary, 
the  creditor  need  not,  before  bringing  the  action,  exhaust  his  rem- 
edies against  the  corporate  property.     That  may  be  done  in  the 
action  itself.    It  is  a  somewhat  curious  feature  of  chapter  76  that 
it   provides  two  actions  on  behalf  of  creditors,— one  commenced 
under  section  9,  primarily  to  sequestrate  the  corporate  assets, 
and  apply  the  proceeds  in  payment  of  debts,  in  which,  at  the  elec- 
tion of  creditors,  may  be  supplimented  a  proceeding  to  enforce 
the  statutory  liability ;  the  other,  under  section  17,  primarily  to 
enforce  that  liability,  but   as  incident  to  which  there  may  be  a 
sequestration  of  the  corporate  assets.    As  the  same  measure  of 
relief  may  be  had  in  each  of  these  actions,  neither  of  them  can  be 
brought  while  the  other  is  pending.    But  suppose  there  is  some 
other  proceeding  pending,  such  as  insolvency  proceedings,   or  a 
proceeding  under  chapter  34,  §  §  415  to  420,  inclusive,  in  which 
only  part  of  the  relief  to  which  creditors  are  entitled  can  be 
had,— in  which  nothing  can  be  done  but  to  sequester,  convert  and 
apply  on  the  corporate  debts  the  proceeds  of  the    corporate 
assets.    Can  not  the  action  provided  by  chapter  76,  §§  17  to  23 
inclusive,  be  brought  to  secure  the  remainder  of  the  relief  contem- 
plated by  that  action?    We  do  not  see  any  but  the  most  techni- 
cal  reason    why   it   may   not.    It  may  be  brought  where  no 
receiver  to  convert  the  corporate  assets  and  apply  the  proceeds 
will  be  necessary  because  there  are  no  such  assets.    Why  should 
it  not  be  brought  where  the   receiver   will    not    be   necessary 
because  such  assets  are  already  in  process  of  conversion  and 
application  in  another  proceeding,  in  which  the  same  result  will 
be  brought  about,  so  far  as  such  assets  are  concerned,  as  would 
be  produced  by  the  court  appointing  a  receiver  in  the  action,  if 
there  were  corporate  assets  for  him  to  administer?    In  ^  such  a 
case  there  would  be  nothing  to  prevent  the  court  determining  at 
once  the  maximum  liability  of  each  oflEicer,   director  and  stock- 
holder,  as  it  might  do  if  it  also  appointed  a  receiver  to  admin- 
ister the  corporate  assets.    It  is  true  that  before  determining  how- 
much  should,  within  that  maximum,  be  collected  from  each,  it 
would  have  to  await  the  result  of  the  other  proceeding.^    But,  if 
it  appointed  a  receiver  to  administer  corporate  assets,  it  would, 
for  the  same  purpose,  have  to  await  the  result  of  the  proceedings 
of  its  own  receiver.    We  think  such  an  action  may  be  brought 
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pending  the  insolvency  proceeding,  that  this  is  such  an  action, 
and  that  consequently  it  was  not  prematurely  brought. 

The  next  reason  urged,  that  the  complaint  does  not  show  a 
cause  of  action,  is  that  it  does  not  appear  thereby  that  any  of 
the  corporate  debts  mentioned  were  contracted  after  the  appell- 
ants acquired  their  stock;  that,  as  to  two  of  such  appellants,  it 
appears  inferentially  at  least,  that  their  stock  is  of  the  new  issue, 
and  it  docs  not  a[)pear  that  any  ol  the  debts  were  contracted 
after  such  stock  issued.  The  two  propositions  raised  but  one 
question,  to  wit,  does  one  who  acquires  stock  in  a  banking  cor- 
poration incur  the  statute  liability  in  respect  to  corporate  debts 
previously  contracted,  or  does  he  incur  it  only  in  respect  to  debts 
subsequently  contracted?  The  decisions  of  the  courts  in  the 
different  states  seem  at  variance,  the  greater  number  holding  that 
those  who  own  the  stock  when  the  remedy  is  sought  by  the  cred- 
itors—  that  is,  when  the  action  to  enforce  the  liability  is  brought 
—  are  liable  in  respect  to  all  the  corporate  debts,  no  matter 
whether  contracted  before  or  after  they  acquired  their  stock. 
The  decisions  in  each  state  are  based  on  the  terms  of  the  statute 
in  each,  as  construed  by  the  court ;  and,  as  the  terms  of  the  stat- 
utes in  the  different  states  vary,  but  little  aid  is  afforded  by  the 
decisions  in  other  states.  Our  statute  is  Gen.  St.  1878,  c.  33,  § 
14:  "Every  person  becoming  a  stockholder  therein,  shall  in  pro- 
portion to  his  interest,  succeed  to  all  the  rights  and  be  subject  to 
all  the  liabilities  of  prior  stockholders."  Section  21:  "And  the 
stockholders  in  each  bank  shall  be  individually  liable  in  an 
amount  equal  to  double  the  amount  of  stock  owned  by  them  for 
all  the  debts  of  such  bank  and  such  individual  liability  shall  con- 
tinue for  one  year  after  any  transfer  or  sale  of  stock  b^'  any 
stockholder  or  stockholders."  The  terms  "all  the  debts  of  such 
bank"  are  general,  unc[ualified,  and  include  all  debts,  without 
regard  to  when  incurred.  To  exclude  from  their  meaning  those 
incurred  prior  to  becoming  stockholder,  we  would  have  to  add, 
after  the  word  "bank,"  some  such  words  as  "contracted  after 
they  acquired  their  stock,"  and  to  hold  that  the  legislature, 
while  intending  what  such  words  would  mean,  omitted,  for  some 
reason  or  other,  to  express  such  meaning  by  apt  terms.  It  is 
more  in  accordance  with  the  rules  of  interpretation  to  hold  that 
the  legislature  refrained  from  using  any  such  words  because  it  did 
not  intend  what  they  would  express.  But  the  point  was  really 
decided  in  this  state  more  than  thirty  years  ago,  and  the  decision 
has  been  acquiesced  in,  accepted,  and  regarded  as  the  law  eve; 
since,  till  questioned  in  this  case.  In  Gebhard  v.  Eastman,'  the 
court  construed  a  statute  somewhat  less  emphatic  in  its  terms 

17  Minn.  56  (Gil.  40). 
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than  section  21,  c.  33.  The  terms  in  that  case  were:  "Each  of 
the  stockholders  of  said  company  shall  be  personal!}^  liable  for 
the  debts  of  sjiid  company  to  an  amount  equal  to  the  amount 
of  capital  stock  held  by  such  stockholder  and  no  more."  It  was 
held  that  the  act  created  a  personal  liability  against  each  stock- 
holder at  the  time  the  debt  was  contracted, "and  all  that  may 
voluntarily  become,  at  an\'  subsequent  period  prior  to  satisfac- 
tion." Noting  that  this  statute  does  what  that  did  not,  to  wit, 
limit  the  liability  to  one  year  after  the  stockholder  shall  have 
transferred  his  stock,  that  decision  disposes  of  question  here  in 
hand.    Orders  affirmed. 

§308.  Waltherv.  Seven  Comers  Bank.— ^  This  was  a  proceeding 
against  the  bank,  its  creditors,  stockholders  and  assignee  in  in- 
solvency', to  sequestrate  the  property  of  the  bank  and  enforce  the 
statutory  liability  ol  the  stockholders.  A  motion  for  the  ap- 
pointment of  a  receiver  was  denied  by  the  trial  court.  Mr.  Jus- 
tice Collins  said:  'August  1,  1893,  the  defendant  bank,  incor- 
porated under  the  laws  of  this  state,  made  an  assignment  under 
the  insolvency  laws  to  one  Westfall,  w^ho  thereupon  qualified  as 
required  by  statute,  entered  upon,  and  has  ever  since  been  en- 
gaged in  administering,  the  trust  contained  in  the  deed  of  assign- 
ment. The  plaintiff  thereafter  obtained  a  judgment  against  the 
bank,  caused  execution  to  be  issued,  which  was  returned  unsatis- 
fied, and  then  brought  this  action  under  the  provisions  of  Gen. 
St.  1878,  c.  76,  for  the  purpose  of  sequestrating  the  property  of 
the  insolvent,  and  enforcing  the  comstitutional  liability  of  its 
stockholders.  Upon  the  pleadings  and  some  affidavits — the  lat- 
ter not  being  considered  on  the  hearing — a  motion  was  made  by 
plaintiff  for  the  appointment  of  a  receiver  of  all  property, 
moneys,  and  effects  of  said  defendant,  which  motion  was  denied. 
The  present  appeal  is  to  determine  the  correctness  of  the  ruling 
whereby  the  court  below  refused  to  appoint  a  receiver.  It  may 
be  well  to  say  here  that  by  the  pleadings  the  legality  of  the  as- 
signment to  Westfall  was  put  in  issue.  In  Olson  v.  Bank  ^  it  was 
held  that,  pending  proceedings  against  a  corporation  under  the 
insolvency  act  of  1881,  its  creditors  may  maintain  an  action  to 
determine  the  maximum  liability  of  each  stockholder  under  the 
provisions  of  Gen.  St.  1878,  c.  76,  §17,  the  court  to  a  wait  the 
result  of  the  insolvenc}'  proceedings  to  ascertain  how  much  of 
this  liability  is  to  be  enforced  by  execution.  There  is  therefore 
nothing  in  the  way  of  plaintiff's  prosecution  of  this  action  to  the 
extent  noted,  if  he  chooses  so  to  do,  a  receiver  being  wholly  un- 
necessary for  such  purpose. 

i(Minn.  1894)  59  N.  W.  Rep.  1077. 
«(Minn.)  59  N.  W.  Rep.  635. 
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The  distinction  between  proceeding's  under  cliaptcr  7G  and 
those  instituted  under  the  insolvency  law,  and  that  some  of  the 
remedies  afforded  under  one  of  these  enactments  are  not  within 
the  scope  or  purpose  of  the  other  was  clearly  elucidated  in  the 
Olson  Case.  It  was  said,  as  it  had  been  earlier  in  State  v.  Bank 
of  New  England'  that  when  a  proceeding  has  been  com- 
menced under  section  9  of  chapter  7G  it  and  proceedings 
under  the  insolvency  law  could  not  go  on  together;  one  or  tlie 
other  must  give  way.  That  is  evident.  But  counsel  lor  plain- 
tiff in  this  action  seems  to  have  gathered  from  the  langua'^e 
used  in  the  case  last  referred  to  that  in  proceedings  instituTed  to 
convert  the  assets  and  pay  the  debts  of  an  insolvent  corporation, 
and  at  the  same  time  to  determine  the  amount  and  to  enforce  the 
constitutional  liability  of  stockholders,  the  plaintiff  is  instantly 
entitled,  as  a  matterof  absolute  right,  to  haveareceiverappointed 
by  the  court  who  shall  relieve  and  supersede  an  assignee  or  re- 
ceiver already  selected  or  designated  under  the  insoh^enev  law, 
and  who  has  qualified,  and.  with  the  approval  and  under  the  su- 
pervision of  the  court  itself,  has  entered  upon  and  is  discharging 
the  duties  of  his  trust.  There  was  nothing  said  in  the  Bank  Case 
which  justifies  this  view  of  the  statute,  and  certainly  there  was 
much  said  in  the  Olson  Case  to  repel  the  idea.  A  court  in  which 
proceedings  under  chapter  76  have  been  instituted  might  for 
good  cause  shown  supersede  an  assignee  or  receiver  under  the 
provisions  of  the  insolvency  act  theretofore  appointed,  or  it  might 
remove  him  altogether,  or  perhaps  it  might,  at  some  stages^of 
the  two  proceedings,  direct  a  consolidation;  but  a  plaintiff  in  an 
action  brought  under  the  provisions  of  chapter  76  has  no  unquali- 
fied right  to  have  a  receiver  appointed  in  his  action.  In  so  far  as 
was  shown  by  the  pleadings  in  the  case  at  bar,  the  assignee  in 
insolvency  had  for  some  time  previous  to  tiie  bringing  of  this  ac- 
tion been  actively  engaged  in  the  duty  of  collecting  tlie  assets  of 
the  insolvent,  and  converting  them  into  cash.  He  was  prior  in 
point  of  time,  and  the  plaintiff  could  not  displace  and  sui)ersede 
him  merely  by  the  initiation  of  an  action  under  chapter  76.  This 
was  not  the  situation  considered  in  the  case  of  State  v.  Bank  of 
New  England,  supra.^  When  the  court  denied  this  plaintifi^s  mo- 
tion there  was  nothing  which  required  the  appointment  of  a  re- 
ceiver, nor  will  there  be  until  assets  shall  arise  from  an  enforce- 
ment of  the  stockholders'  liability,  or  from  the  hands  of  the  as- 
signee in  insolvency.  Of  course  we  assume  at  this  time,  what  is 
made  an  issue  by  the  pleadings,  that  Westfall  is  the  legally  ap- 
pointed assignee.     Order  affirmed. 


i(Miim.)  66  N.  W.  Rep.  576. 
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§309.  Judg-ment  against  the  Oorporation.— It  is  generally  held 
that  a  creditor  must  reduce  his  claim  against  the  corporation  to 
judgment  before  he  can  proceed  to  enforce  the  statutory  liability 
ot  the  stockholder/  To  "judicially  ascertain"  the  amount  due 
from  a  corporation  means  to  have  the  finding  and  judgment  or 
decree  of  a  court  as  to  the  amount. 

But  this  is  not  necessary  in  an  equitable  proceeding  for  a  rata- 
ble distribution  of  the  assets  of  an  insolvent  corporation  among 
its  creditors.    As  said  in  a  recent  case:"     "There  is  no  doubt  of 
the  general  proposition  that,  where  a  creditor  seeks  to  set  aside 
the  alleged  fraudulent  conveyance  of  this  debtor,  he  must  come 
into  a  court  of  equity  vsrith  an  adjudicated  demand.    He  has  no 
right  to  question  the  act  of  his  alleged  debtor,  unless  he  is  shown 
to  be  a  bona  £de  creditor;  and,  as  a  general  rule,  it  is  held  that 
this  must  first  be  established  by  the  judgment  of  a  court  of  law. 
But  this  rule  even  has  many  exceptions.    While  admitting  it  to 
be  necessary  that  a  party  shall  first  exhaust  every  legal  remedy 
before  resorting  to  a  court  of  equity,  yet  the  courts  have  in  a  great 
variety  of  cases,  permitted  the  creditor  to  apply  in  the  first  in- 
stance to  the  court  of  chancery,  as,  for  example,  where  it  appears 
manifest  that  a  suit  at  law  would  be  unavailing. '    But  the  case 
at  bar  is  one  of  quite  a  different  nature  from  these  applying  the 
rule  above  stated.    This  is  a  suit  belonging  pecuHarly  to  the  jur- 
isdiction of  equity.    The  prime  object  sought  by  the  bill  is  to 
have  the  court  take  charge  of  the  assets  of  an  insolvent  and  dis- 
solved corporation,  and  distribute  it  ratably  among  its  creditors. 
The  suit  was  brought  by  certain  named  creditors  not  only  in 
their  own  behalf,  but  as  well  for  all  other  creditors  who  might 
see  proper  to  come  into  the  litigation.    And  others  did  come  in 
and  were  made  parties  to  the  suit.    These  assets  of  the  insolvent 
corporation  had  become  trust  funds  for  the  benefit  of  all  credit- 
ors alike,  and,  in  the  absence  of  the  managing  head  of  the  corpor- 
ation itself,  and  in  the  presence  of  a  threatened  wrongful  diver- 
sion, a  court  of  equity  was  asked  to  lay  hold  of  these  lunds  and 
apply  them  to  the  subjects  entitled.    A  court  of  equity,  in  cases 
of  this  nature,  will  take  hold  of  the  assets  of  the  defunct  corpor- 
ation, and  will  settle  the  respective  rights  of  all  claimants  and 
distribute  the  same  according  to  equity  arid  good  conscience,  re- 
gardless, too,  as  to  whether  the  claim  may  have  been  reduced  to 
judgment."* 

IGlobe  Pub.  Co.  v.  State  Bank,  (Neb.  1894)  59  N.  W.  Rep.  688.     See  §174  Supra. 

a  White  V.  The  University  Land  Co.,  49  Mo.  App.  450- 

■  Luthey  v.  Woods,  1  Mo.  App.  168. 

*FoBter  V.  Mill  Co.,  92  Mo.  80;  Waite  Ins.  Corp.,  §41 ;  Morawetz  n.,  §1035. 


CH.  XYllI.]  ACTIONS   AGAINST   STOCKHOLDERS.  229 

§310.  Proceeding  by  Creditors  to  Compel  Payment  of  Difforenco 
between  Amount  of  Subscription  and  Value  of  Property  Taken  in 
Payment— Kelley  v,  Fletcher.'— The  Hercules  Marl)le  Company 
was  chartered  under  the  laws  of  West  Virginia,  and  had  its 
principal  business  office  at  Knoxville,  Tenn.  In  February,  1801, 
T.  W.  Keller  and  other  creditors  and  shareholders  filed  their  bill 
against  said  corporation  and  others,  allegini;  its  insolvency,  and 
seeking  to  have  its  affairs  settled  and  wound  up  under  the  decrees 
of  the  chancery  court  at  Knoxville.  In  due  time  a  receiver  was 
apfiointed  and  placed  in  tiie  possession  of  the  assets  of  the  com- 
pany. Thereafter,  on  the  8th  day  of  August,  1891,  J.  J.  and  J.  M. 
Kelley,  composing  the  firm  of  Kelley  Bros.,  by  permission  ex- 
pressly granted  in  that  cause,  filed  the  present  bill  in  behalf  of 
themselves  and  other  creditors  against  numerous  holders  of  stock 
of  said  company.  The  bill  was  filed  in  aid  of  that  one,  and  its 
purpose  was  to  compel  the  present  stockholders  to  contribute 
pro  rata  an  aggregate  sum  sufficient  in  amount  to  satisfy  such 
balance  of  the  liabilities  of  the  corporation  as  might  remain  un- 
paid after  the  exhaustion  of  the  assets  in  the  hands  of  the  receiver. 
The  material  substance  of  the  particular  allegations  upon  which 
this  relief  was  sought,  briefly  stated,  is  that  not  more  than  10 
per  cent,  of  the  stock  subscription  of  the  Hercules  Marble  Com- 
pany was  ever  in  fact  paid,  though  the  certificates  of  stock  ap- 
pear upon  their  faces  to  be  fully  paid  up  and  non-assessable;  and 
that  the  present  holders  knew,  or  should  have  known,  that  they 
were  not  fully  paid  up  from  the  fact  that  they  respectively 
acquired  their  stock  at  merely  nominal  prices.  Two  of  the  de- 
fendants almost  conceded  the  right  of  the  complainants  to  the 
relief  sought,  while  the  others  (who  are  numerous)  vigorously 
resisted  the  bill.  Some  of  those  resisting  averred  that  the  sub- 
scription to  stock  was  in  fact  paid  in  full,  as  indicated  on  the  lace 
of  the  certificates,  and  these  joined  others  in  further  averring  that 
thev  purchased  their  respective  certificates  upon  the  open  market 
at  the  market  price.' and  in  the  full  belief  that  they  were  in  fact 
■what  they  purported  to  be. 

It  was  developed  in  the  proof  that  the  Hercules  Marble  Com- 
pany was  chartered  on  the  13th  day  of  April,  1888,  with  a  sub- 
scribed capital  stock  of  $50,000  only,  but  with  the  express  priv- 
ilege of  increasing  the  same  to  $100,000;  that  in  pursuance  of 
that  privilege,  on  the  22d  day  of  May,  1888,  the  capital  stock 
was  fixed  at  $100,000,  the  number  of  shares  being  10,000,  at  the 
par  value  of  $10  each.  It  was  further  developed  that  9,950  of 
said  shares,  of  the  value  of  $99,950,  were  by  directors  regularly 
issued  to  T.  L.  Lambie  in  consideration  of  his  assignment  to  the 

i(Tenn.  18D4.)  28  S.  W.  Rep.  1099.     See  also   Smith  v.    Prior.    (Minn.  188*)  69  N.  W 
Rep.  1016.  §160  supia. 
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corporation  of  certain  leases  of  stone  and  marble  lands;  and  that 
certificates  for  the  whole  $100,000  of  stock  were  by  direction 
issued  with  the  recitation  upon  their  faces  that  they  were  full 
paid  and  non-assessable.  It  appeared  also  in  the  proof  that  after 
issuance  of  the  stock  Lambie  transferred  to  the  company  different 
blocks  of  his  stock,  amounting  in  the  aggregate  to  about  $50, 000, 
and  that  thereafter  the  corporation  sold  the  same  for  its  own 
benefit,  part  at  the  rate  of  12y2  cents  and  part  at  the  rate  of  20 
cents  on  the  dollar;  and  that  much  of  the  stock  retained  by 
Lambie,  and  much  of  that  transferred  by  him  to  the  corporation 
and  by  it  sold,  is  now  owned  by  the  defendants  in  this  case. 
Proof  was  also  introduced  tending  to  show  that  the  leases  assigned 
by  Lambie  to  the  corporation  in  payment  of  his  subscription  to 
stock  were  in  fact  of  but  little  value.  On  motion  of  the  defend- 
ants, all  the  latter  proof  was  rejected,  because  not  responsive  to 
any  issue  presented  in  the  pleadings.  The  case  was  then  heard 
upon  the  pleadings  and  the  remaining  proof,  and  the  chancellor, 
being  of  opinion  that  complainants  were  entitled  to  no  relief,  dis- 
missed their  bill.  From  that  decree  they  have  appealed  to  this 
court,  and  assigned  errors.    *    *    * 

It  is  well  settled  that  the  capital  stock  of  a  corporation  is  a 
trust  fund  for  the  payment  of  corporate  debts ;  and  that  stock 
subscribers  are  liable  to  creditors  of  the  company  for  unpaid  sub- 
scriptions so  far  as  the  same  may  be  necessary  for  the  payment 
of  corporate  debts.  This  is  believed  to  be  the  universal  rule  in 
America,  though  not  so  in  England.^  It  is  quite  as  well  settled  that 
the  subscriber  may  pay  and  satisfy  his  stock  subscription  either 
in  money  or  in  such  property  as  the  corporation  may  need  and 
agree  to  take  in  good  faith  and  at  a  fair  valuation ;  and  if  the 
property  is  taken  at  a  fair  valuation  and  in  good  faith,  the  pay- 
ment is  "as  effectual  and  as  valid  as  though  made  in  cash  to  the 
same  amount.* 

In  the  case  before  us,  it  is  simply  shown  that  the  property 
assigned  by  Lambie  and  received  by  the  Hercules  Marble  Com- 
pany in  payment  of  his  stock  subscription  was  such  as  the  cor- 
poration needed  in  the  operation  of  its  business,  and  consequently 
such  as  it  had  the  legal  right  to  purchase.  About  this  there  can 
be  no  dispute,  upon  this  record,  and  beyond  this  there  is  no  prool 
before  this  court  with  respect  to  the  value  of  that  property. 

iCook  Stocks  &  S.  §  199;  Wetherbee  v.  Baker,  35  N.  T.  Eq.  501;  Sawyer  v.  Hoag,  17 
Wall.  611;  Mor.  Priv.  Corp.  §  780;  1  Beach,  Priv.  Corp.  §§  113-llG;  Thomp.  Liab. 
Stockh  §  10-  Ohio  Life  Ins.  &  T.  Co.  v.  Merchants'  Ins.  &  T.  Co.  11  Humph.  31;  Sanger 
▼.Uptons, 91  U.  S.56;  Tayl.  Priv.  Corp.  §§701-704;  Spel.  Priv.  Corp.  §  784. 

2  Cook,  Stocks  &  S.  §§  18,  20,  23;  1  Mor.  Priv.  Corp.  §  425;  Albitztigui  v.  Mining  Co., 
92  Tenn  605  22  S  W.  739 ;  Coit  v.  Amalgamating  Co.,  119  U.  S.  343,  7  Sup.  Ct.  231 ; 
Coffin  V.  Ransdell,  110  Ind.  417,  11  N.  E.  20;  Thomp.  Liab.  Stockh.  §  134;  Tayl.  Priv. 
Corp   §  545 ;  2  Spel.  Priv.  Corp.  §  292;  Wetherbee  v.  Baker,  35  N.  J.  Eq.  501. 
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The  controlling  question  raised  by  the  assignment  of  error,  and 
repl}' thereto,  is  one,  of  plcidin^'  and  practice.  For  complain- 
ants, it  is  contended  that  the  burden  was  upon  the  defendants  to 
show,  by  prool  independent  of  the  fact  of  assignment  by  Lambie 
and  acceptance  by  the  corporation,  that  the  property  as- 
signed b\'  him  to  the  corporation  was  reasonably  worth  the  par 
value  of  his  stock;  while,  on  the  other  hand,  the  contention  for 
the  defendants  is  that  it  was  incumbent  upon  the  complainants 
first  to  allege,  and  then  to  prove,  that  the  property  so  assigned 
vsras  not  reasonably  worth  so  much.  The  contention  of  the  de- 
fendants, both  as  to  the  matter  of  pleading  and  as  to  the  burden 
of  proof,  is  well  sustained  upon  principle  and  upon  authority.  It 
is  a  fundamental  maxim  in  chancery  pleading  and  practice  that 
the  complainant  must  give  the  defendant  notice  of  the  case  to  be 
made  against  him,  by  alleging  in  the  bill  the  facts  intended  to  be 
proved,  and  that  proof  of  facts  not  so  alleged  will  be  rejected 
because  not  responsive  to  the  issue.* 

It  having  been  lawful  for  Lambie  to  sell,  and  for  the  corpo- 
ration to  buy,  such  property  as  he  assigned  in  payment  of  his 
stock,  and  they  having  exchanged  one  for  the  other,  we  can  see 
no  good  reason  why  their  contract  in  that  behalf  should  not  be 
binding  upon  all  parties  concerned  or  affected  thereby,  so  long  as 
jt  remains  unim^aghed.  Nothing  appearing  to  the  c&ntrary,' 
"the  law^presumesthe  contract  to  have  been  made  in  good  faith, 
and  the  property  of  Lambie  to  have  been  sold  and  bought  at  a 
fair  valuation ;  and  when  the  defendants  established  the  fact  of 
the  contract  and  its  terms,  without  more,  they  thereby  made  a 
prima  facie  case  of  valid  payment  by  Lambie.  The  parties  hav- 
ing been  competent,  under  the  laws,  to  contract  with  each  other 
with  respect  to  the  matter  before  them,  they  are  presumed  to 
have  done  what  they  had  a  legal  right  to  do,  rather  than  to  have 
done  what  they  had  no  legal  right  to  do. 

As  to  the  burden  of  proof,  Mr.  Daniell  says:  'Tn  general,  it 
may  be  taken  for  granted  that  whenever  a  prima  facie  riL,dit  is 
proved,  or  admitted  b}""  the  pleadings,  the  onus  probandi  is  al- 
ways upon  the  person  calling  such  rights  in  question.  *  ♦  * 
Indeed  in  all  cases  where  the  presumption  of  law  is  in  favor  of  a 
party,  it  will  be  incumbent  on  the  other  party  to  disprove  it, 
though  in  so  doing  he  may  have  to  prove  a  negative.' 

Judge  Dillon,  in  a  ease  like  this  one,  says:  "The  plaintiff— a 
sino-le  creditor — does  not,  for  himself  and  other  creditors,  file  a 
bill  to  impeach  as  fraudulent  this  transaction  between  the  cor- 

IStory,  Eq.  PI.  §§  27,  28,  257 ;  Daniell,  Ch.  PI.  &  Pr. 'pp.  327.  Sr)2 ;  Beach,  Mod.  Bq. 
Frac.  §§  89,  95,  99;  Merriman  v.  Laccficld,  4  lltjsk.  210,  217;  Austin  y.  Ramscjr,  3  Teno. 
Ch.  118,  121. 

iDanicll,  Ch.  PI.  &  Pr.,  'pp.  850,851. 
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poration  and  the  original  stockholders;  but  he  simply  states 
that  the  shares  of  stock  issued  to  Hazard  have  not  been  paid  for, 
either  bv  him  or  the  defendant,  the  transferee  and  present  holders 
of  the  stock.  Issue  was  taken  on  this  averment,  and  the  proof 
showed  that  the  shares  in  question  had  been  paid  for  precisely  as 
they  were  originally  agreed  to  be  paid  for,  viz.,  by  a  conveyance 
of  the  mining  property  to  the  corporation.  Unless  this  agree- 
ment is  rescinded  or  set  aside  for  fraud,  how  can  it  be  said  that 
the  stock  has  not  been  paid  for?  The  parties  have  agreed  that 
it  has  been  paid  for,  and  that  agreement  is  conclusive,  unless  it 
is  rescinded  or  impeached  for  fraud,  and  this  cannot  be  done  un- 
less the  attack  is  directly  made.^  In  the  case  of  Coit  v.  Amalga- 
mating Co. ,2  Mr.  Justice  Miller  said:  "If  it  were  proven  that 
actual  fraud  was  committed  m  the  payment  of  the  stocks,  and 
that  the  complainant  had  given  credit  to  the  company  from  a 
beliefthat  its  stock  was  fully  paid,  there  would  undoubtedly  be 
substantial  ground  for  the  relief  asked.  But  where  the  charter 
authorized  capital  stock  to  be  paid  in  property,  and  the  stock- 
holders honestly  and  in  good  faith  put  in  property  instead  of 
money  in  payment  of  their  subscriptions,  third  parties  have  no 
ground  of  complaint.  The  case  is  very  different  from  that  in 
which  subscriptions  to  stock  are  payable  in  cash,  and  where  only 
a  part  of  the  installments  has  been  paid.  In  that  case  there  is 
still  a  debt  due  to  the  corporation,  w^hich,  if  it  become  insolvent, 
may  be  sequestered  in  equity  by  the  creditors  as  a  trust  fund 
liable  to  the  payment  of  their  debts.  But,  where  full-paid  stock 
is  issued  for  property  received,  there  must  be  actual  fraud  in  the 
transaction,  to  enable  creditors  of  the  corporation  to  call  stock 
to  account.  A  gross  and  obvious  overvaluation  of  jiroperty 
would  be  strong  evidence  of  fraud."  The  supreme  court  of  In- 
diana has  said :  "  The  principle  deducible  from  the  authorities 
already  cited  is  that,  even  in  case  of  an  overvaluation  of  property 
transferred  to  the  corporation  in  payment  of  the  shares,  the 
transaction,  unless  void  for  the  same  reason,  is  binding  so  long 
as  it  is  not  impeached  by  the  corporation  or  its  assignee,  and  it 
can  be  impeached  only  for  fraud  upon  the  corporations."^  In 
each  of  the  two  cases  just  referred  to,  there  was  a  charge  that 
the  property  received  by  the  corporation  in  payment  of  stock  was 
taken  at  an  overvaluation. 

In  a  later  case  decided  by  the  supreme  court  of  Indiana,  the 
opinion  is  concluded  in  these  words:  "In  disposing  of  this  case, 
we  think  it  proper  to  say  that  it  is  apparent  that  the  issues  were 
not  broad  enough  to  permit  the  introduction  of  the  evidence  by 


IThelan  v.  Hazard,  5  Dill.  C.  C.  50. 

2119  U.  S.  345.  ^^   ^    „„ 

3Coffin  Y.  Ransdell,  110  Ind.  417,  11  N.  E.  20. 
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which  the  appellants  souo^ht  to  establish  their  case.  The  case 
made  in  the  pleadings  depended  entirely  upon  the  allegations  of 
noncollections  of  the  capital  stock  of  the  com])any.  The  order 
made  by  the  board  of  directors  introduced  by  the  plaintifls,  and 
the  contract  between  the  water  company  and  Comeggs  &  Lewis, 
given  in  evidence  by  defendants,  show  that  the  full  amount  of  the 
capital  stock  had  been  paid  to  the  satisfaction  of  the  contracting 
parties.  In  the  well-considered  case  of  Coffin  v.  Ransdell,'  it  was 
held  by  this  court  that  such  payment  could  only  be  impeached 
forjraud.  No  suggestion  of  fraud  is  madFiiTTKe  pleadings,  and, 
without  making  charge  of  fraud  in  the  complaints,  the  plaintiffs 
could  introduce  no  evidence  to  show  or  tending  to  show  fraud,  as 
a  basis  of  recovery."*  In  a  case  somewhat  like  the  oneTjefo'fe  us, 
^BTstTpreme  court  of  Maryland  has  said :  "So  long  as  the  trans- 
action stands  unimpeached  for  fraud,  courts  will  treat  as  a  pay- 
ment that  which  the  parties  themselves  have  agreed  shall  be  a 
payment ;  and  this,  too,  in  cases  where  the  rights  of  creditors  are 
involved.'" 

Mr.  Cook  says:  "It  is  now  well  settled  that,  in  order  to  in- 
validate an  issue  of  stock  which  is  issued  for  property  taken  at 
an  overvaluation,  it  must  be  show^n,  not  only  that  there  was  an 
overvaluation,  but  also  that  such  overvaluation  was  intentional, 
and  consequently  fraudulent."*  Mr.  Thompson,  after  consider-  > 
ing  the  question  of  paying  for  shares  in  property  through  several 
sections  of  his  work  on  Liability  of  Stockholders,  concludes  as  fol- 
lows: "The  whole  discussion  resolves  itself  into  the  following 
conclusions :  A  corporation  may  take  in  payment  of  its  shares 
any  property  which  it  may  lawfully  purchase.  Such  a  transac- 
tion is  not  ultra  vires  or  void,  but  is  valid  and  binding  upon  the 
original  sharetakers,  and  upon  the  corporations,  unless  it  is  re- 
scinded or  set  aside  for  fraud.  Wliile  such  a  contract  stands  un- 
impeached, the  courts,  even  wdiere  the  rights  of  creditors  are 
involved,  will  treat  that  as  payment  which  the  parties  have  agreed 
shall  be  payment."*  Mr  Taylor,  after  announcing  as  well  recog- 
nized the  rule  that  property  may  be  taken  in  payment  for  stock, 
continues:  "Such  transactions  may  be  opened  to  show  fraud, 
and,  if  the  property  received  is  grossly  unequal  in  value  to  the  par 
yalueof  the  shares,  the  shareholder  who  received  the  shares 
onginallyT^orTTis'^bsequent  transferees  with  notice  of  the  cir- 
cumstances, may  be  compelled  to  make  up  the  diflVrcnce  in  values 


1110  Ind.  417. 

aClow  V.  Brown  (Ind.  Sup.)  31  N.  B.  Rep.  36: 

•Brant  v.  Ehlen,  59  Md.  1. 

*Cook.  I,  §§  35,  47. 

OThomp.  Liab.  Stockh.  §  134. 
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in  a  suit  brought  by  or  on  behalf  of  persons  injured  thereby."* 
Mr.  Spelling  says  that  such  transactions  "have  been  upheld 
against  creditors  only  where  the  contract  for  the  rendition  of 
services  or  the  purchase  of  property  payable  in  stock  has  been 
made  in  good  faitjh,  and  the  property  taken  in  payment  has  been 
put  in  at  a  fair  bona  fide  valuation.  Such  payment  discharges  a 
party  from  his  liability  to  creditors  upon  his  subscription,  though 
it  be  excessive,  provided  that,  in  fixing  and  accepting  it,  the 
agents  of  the  company  have  acted  in  good  faith." " 

Gogebic  Invest.  Co.  v.  Iron  Chief  Min.  Co.  is  a  case  in  which  a 
creditor  of  an  insolvent  corporation  sued  certain  of  its  stock- 
holders to  recover  unpaid  stock,  upon  the  allegations  that  they 
had  transferred  to  the  corporation  certain  mining  property  at  ten 
times  its  real  value,  and  obtained  therefor  full  paid  stock.  Hear- 
ing the  case  on  demurrer,  the  court  said:  "In  an  action  against 
the  stockholders  of  a  corporation  to  compel  them  to  contribute 
to  the  payment  of  the  debts  of  the  insolvent  corporation,  it  is 
only  necessary,  in  order  to  make  out  a  prima  facie  case,  to 
establish  the  fact  that  the  stockholder  has  not  in  good  faith 
paid  the  par  value  of  his  stock  to  the  corporation."  In  the  same 
case  It  is  said:  "The  allegations  of  the  complaint,  which  are 
admitted  to  be  true  by  the  demurrer,  show  conclusively 
that  the  stockholders  (defendants)  have  not,  as  between 
themselves  and  the  creditors,  paid  in  full  for  their  stock, 
and  are  therefore  liable  to  make  further  payment,  for  the  bene- 
fit of  the  plaintiff,  as  a  creditor  of  the  corporation.  This  is  all 
that  is  necessary,  under  our  statute  or  at  common  law,  to  make 
a  case  against  the  stockholders  of  unpaid  stock  in  favor  of  a 
creditor  of  the  insolvent  corporation."^  Similar  relief  was  sought 
in  the  case  of  Elyton  Land  Co.  v.  Birmingham  Warehouse  & 
Elevator  Co.  "The  statements  of  fact  in  the  bill  support  the 
conclusion  therein  averred,  that  the  transaction  by  which  pay- 
ment for  the  stock  was  attempted  to  be  made  was  merely 
colorable;  in  other  words,  that  it  was  not  really  a  payment, 
but  had  only  the  outward  appearance,  without  the  substance, 
of  a  payment.  Such  being  the  case,  the  individual  defendants 
are  still  liable  on  their  stock  subscriptions,  to  the  extent  that 
the  attempted  payment  falls  short  of  a  bona  fide  compliance 
with  the  terms  of  the  contract;  and  the  allegations  as  to  ex- 
jcesslve  overvaluation  of  property  in  question  were  sufiicient, 
'-  under  the  rules  above  stated."*  The  late  case  of  Lloyd  v.  Pres- 
ton is  one  In  which  creditors  of  an  insolvent  corporation  sought 

ITayl.  Priv.  Corp.  §  545. 
»Spe).  Priv.  Corp.  II,  §  7<J2. 
87H  Wis.  427,  47  N.  W.  726. 
*92  Ala.  407,  9  South.  1  29. 
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to  compel  a  stockholder  to  pay  his  subscription.  In  the  orig- 
inal bill,  complainants  alleged  that  no  part  of  stock  sub- 
scription had  been  paid.  Delense  was  made,  on  the  grounds, 
as  claimed  in  the  answer,  that  full  payment  had  been  made  by 
the  transler  of  property.  Thereuj)on  an  amended  bill  was  filed, 
f  alleging  collusion  between  the  directors  of  the  corporation  and 
the  deferTaant "IHl arper,  and  that  the  property  transferred  by 
Harper  to  the  company  was  not  worth  one  "fiftieth  part"  ot 
the  sum  at  which  he  sold  it,  and  that  he  knew  that  iact  at  the 
time.  The  hurtful  j)artof  the  amended  bill  was  denied  by  Harper. 
The  circuit  court,  hearing  the  case  upon  these  pleadings  and 
proof,  found  "that  the  entire  organization  was  grossly  fraudu- 
lent, from  first  to  last,  without  a  single  honest  incident  or  re- 
deeming feature,"  Mr.  Justice  Shiras,  speaking  for  the  supreme 
court,  on  appeal,  said:  "It  having  been  found,  on  convincing 
evidence,  that  the  overvaluation  of  the  propertj'  transferred  to 
the  railway  company  by  Harper,  in  pretended  payment'  of  the 
subscriptions  to  capital  stock,  was  so  gross  and  obvious  as,  in 
connection  with  the  other  facts  in  the  case,  to  clearly  establish 
a  case  of  fraud,  and  to  entitle  bona  fide  creditors  to  enforce 
actual  payment  by  the  subscribers,  it  only  remains  to  consider 
the  effect  of  the  defenses  set  up."^ 

The  foregoing  quotations  from  text  writers  and  adjudicated 
cases  abundantly  sustain  the  proposition  that  the  transaction 
whereby  Lambie  obtained  full-paid  stock  as  the  price  of  property 
conveyed  must  stand  until  impeached  by  appropriate  allegation 
and  proof;  and  that,  until  that  is  done,  no  liability  can  be 
fixed  upon  a  holder  of  that  stock  for  further  payment.  No  such 
liability  can  arise  by  presumption  from  the  mere  fact  that  prop- 
erty, instead  of  money,  was  used  in  paying  for  the  stock.  This 
is  conclusive  of  the  whole  case,  for  all  of  the  delendants  are 
holders  of  parts  of  the  Lambie  stock,  all  of  which,  upon  this 
record,  must  be  treated  as  full  paid  and  nonassessable,  whether 
purchased  by  the  present  holders  from  the  corporation,  one  of 
his  transferees,  or  from  him  directly.  In  the  hands  of  Lambie 
it  would  be  so  regarded.  In  the  hands  of  others,  after  him, 
whether  donor  or  purchaser,  it  is  at  least  uj)on  as  high  a 
plane.    Let  the  decree  be  afhrmed. 

iLloyd  T.  Preston.  146  U.  S.  642.  13  Sup.  Ct.  Rep.  131. 
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CHAPTER  XIX. 
Insolvency  ^od  Dissolution. 

§311.  Term  of  Existence.— The  original  idea  of  a  corporation 
involved  perpetuity,  but  under  modern  statutes  the  life  of  a  cor- 
poration is  almost  universally  limited  to  a  term  of  years  with  a 
provision  for  renewal. 

§312.  Conditions  Annexed  to  Grant-Corporations  are  formed 
for  definite  objects  and  their  powers  and  duties  are  prescribed  by 
law.  The  state  confers  upon  them  valuable  franchises  and  ex- 
acts the  performance  of  specific  duties.  They  must  exercise  their 
franchises,  perform  their  duties  and  obey  the  commands  of  the 
law  as  conditions  of  their  existence.  If  they  fail  to  travel  in  the 
orbits  designated  by  the  law  of  their  existence,  the  state  can  take 
away  the  corporate  life  which  it  has  created.  ^ 

§313.  Proceedings  by  State  only.— No  one  can  take  advantage 
of  a  breach  of  the  conditions  on  which  a  corporation  was  created, 
for  the  purpose  of  depriving  it  of  its  franchises,  but  the  sovereignty 
by  which  it  was  created.* 

§314.  Comw. V.Union  Insurance  Oo.»— This  case  furnishes  an 
instructive  illustration  of  the  manner  in  which  the  courts  apply 
and  enforce  the  principal  stated  in  the  last  section.  A  number  of 
persons  who  were  members  of  the  defendant  corporation, 
obtained  a  rule  requiring  the  corporation  to  show  cause  why  an 
information  in  the  nature  of  a  quo  warranto  should  not  be  filed 
against  it,  for  the  purpose  of  dissolving  it  and  procuring  an  ad- 
judication that  its  corporate  powers  were  void.  The  statute 
under  which  the  corporation  had  been  formed  "required  the 
holders  of  stock  to  pay  fifty  per  cent  of  their  subscriptions  within 
sixty  days  after  the  first  meeting  of  the  company,  and  that  no 
insurance  on  any  one  risk  should  be  made  for  a  larger  sum  than 
ten  per  cent  of  the  capital  stock  actually  paid  in."  The  complain- 
ants alleged  that  the  defendant  corporation  had  violated  both 
provisions  of  the  statute.    Chief  Justice  Parsons  said :    "We  have 

1  People  V.  Kingston  &c.  Co.,  23  Wend.  393;   People  v.  Buffalo  &c.  Co.,  131  N.  Y.  140. 

oElizab-th  Town  Gas'ight  Co.  v.  Green,  46  N.J.  Eq.  118.  The  mode  of  enforcing  a 
forfeiture  of  the  charter  at  common  law  was  by  scire  facias  or  quo  warranto  in  courts  of 
law  only,  and  at  the  suit  only  of  the  sovereiun.  Thejukgment  in  such  cates  nt  law  re- 
late-? solelv  to  the  right  to  exercise  the  corporate  franchise,  and  operates  to  extmgu:sn 
corporate  existence.  Shopc  J.  in  Wheeler  t.  Pulman  Iron  &  Steel  Co.  (Ul.  1892)  42  Am. 
&  Eng.  C.  C.  274. 

86  Mass., 230. 
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not  i'lquircd  into  the  truth  of  these  allegations,  as  we  are  satisfied 
that  in  this  case  such  inquiry  would  be  immaterial,  because  this 
rule  is  not  moved  for  in  behalf  of  the  commonwealth.  ♦  »  • 
An  information  for  the  purpose  of  dissolving  the  corporation 
or  of  seizing  its  franchises  cannot  be  prosecuted  but  by 
the  authority  of  the  commonwealth.  ♦  •  ♦  p^^j. 
the  commonwealth  may  waive  anj'  breaches  of  any  condition, 
expressed  or  implied,  on  which  the  corjjoration  was  created  ;  and 
we  cannot  give  judgment  for  the  seizure  by  the  commonwealth  of 
the  franchises  of  any  corporation,  unless  the  commonwealth  be  a 
party  in  interest  to  the  suit,  and  thus  assenting  to  the  judgment." 

§315.  Impairment  of  Contracts.— Parties  who  deal  with  corpo- 
rations are  subject  to  the  possibility  of  losses  arising  from  their 
dissolution,'  and  the  fact  that  a  forfeiture  of  the  charter  will  im- 
pair outstanding  contracts,  does  not  affect  the  power  of  the 
court  to  decree  such  forfeiture.' 

Laws  authorizing  the  dissolution  of  corporations  "enter  di- 
rectly into  the  contract,  and  as  corporations  have  the  power  to 
dissolve  themselves  or  consent  to  a  forfeiture  of  corporate 
franchises,  all  persons  must  be  regarded  as  having  contracted 
upon  the  hypothesis  of  the  existence  and  possible  exercise  of  this 
power.'" 

But  it  is  equally  true  that  such  dissolution  does  not  destroy  the 
obligation  of  the  company's  contracts;  the  equitable  rights  of 
creditors  surviving  the  act  of  dissolution  and  attaching  to  the 
assets  and  property  of  the  corporation  in  the  hands  of  its 
liquidators."* 

§316.  Dissolution  by  Legislative  Enactment.— In  the  United 
States  a  corporation  cannot  be  dissolved  by  act  of  the  legisla- 
ture except  with  consent  of  the  corporators,  or  by  reason  of  a 
reservation  of  the  power  of  repeal  when  the  franchise  was 
granted.* 

§317.  A  Court  of  Equity  Cannot  Decree  a  Forfeiture  of  Fran- 
chises.—As  a  general  rule,  courts  of  equity  have  no  power  unless 
conferred  by  statute,  to  decree  tlie  dissolution  of  a  corporation 
by  forfeiture  of  its  franchises,  either  at  the  suit  of  an  individual 
or  at  the  suit  of  the  state,  as  there  is  an  adequate  remedy  at  law 
hy  quo  warranto^     "  General  jurisdiction  of  suits  against  corpo- 

IRead  t    Frankfort  Bank,  23  Mc.  HI  ;    Sclilcider  v.  Hulnian,  (.La.)  10,  So.  Kcp.  934. 
aMumma  v.  Potomac  Co.,  8  P  t.  (U.  S.)  :.'S5 ;    Wash.  &c   Co.  v.  Sta'c.  19  M.l.  239 
SSchliedcr  v.  Dielinan,  (La.  1H92)  10  S..  Kep.  935:    Railroad  Co.  v.  State,  :j9  Ala.  086; 
Taft  V.  Pittsford,  28  Vt.  286;  Green's  Hrice's.  Ultra  Vires,  §§138,  435. 
*Mora\vctz  II,  §  1035  ;  Cnrroii  v.  Arkansas,  16  How.  (V.  S.)  304. 

SRruffet  V.  N.  W.  R.  Co.,  25  111.  310.  ,.    t«i       ao, 

oFolcer  v.  Columbian  Ins.  Co..  99  Masa.  274.;  Strong  ▼.  McCaffg.  55  Wis  624 
Bliven  v.  Pern  Steel  &  Iron  Co..  0  .\bb.  .N.  C.2<>.'^:  Mason  v.  Supreme  Conrt,  7 .  M<1. 
483-  Oikes  T  Hill,  14  Pick  44-2;  Waite,  Insolvent  Corp.  §  337.  A  corporation  may  be 
dissolved  by  the  death  of  all  its  members,  or  »>v  the  loss  ol  nn  Inte^rnl  part  of  itsorKanii- 
ation.  So  that  the  exercise  of  its  corporate  functions  cannot  be  restored.  Penobsc_t 
Boom  Co.  V.  Lamson,  16  Me.  224:  McGintr  v.  Athol  Reservoir  Co..  165  Mom.  1«3; 
Morawetz  11,5  1040. 
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rations  no  more  implies  a  power  to  destroy  a  corporation  at  the 
suit  of  an  individual  than  jurisdiction  of  private  suits  against 
individuals  authorizes  the  court  to  entertain  a  prosecution  for 
crime,  to  pass  sentence  of  death,  and  to  issue  a  warrant  lor  exe- 
cution. The  onW  modes  of  dissolving  a  corporation  known  to 
the  common  law  were,  by  the  death  of  all  its  membeis,  by  act  of 
the  legislature,  by  a  surrender  of  the  charter,  accepted  by  the 
government,  or  by  forfeiture  of  the  franchise,  which  could  only 
take  effect  upon  a  judgment  of  a  competent  tribunal  on  a  pro- 
ceeding in  behalf  of  the  state;  and  neither  a  court  of  law  nor  a 
court  of  equity  has  jurisdiction  to  decree  a  forfeiture  of  the  char- 
ter or  dissolution  of  the  corporation  at  the  suit  of  an  individ- 
ual."^ "Equity  may  properly  compel  officers  of  corporations  to 
account  for  any  breach  of  trust  in  their  official  capacity ;  yet  in 
the  absence  of  statutes  extending  its  jurisdiction,  it  will  usually 
decline  to  assume  control  over  the  management  of  the  affairs  of 
a  corporation  upon  a  bill  *  *  *  alleging  fraud,  mismanage- 
ment and  collusion  on  the  part  of  the  corporate  authorities, 
since  such  interference  would  necessarily  result  in  the  dissolution 
of  the  corporation,  and  the  court  would  thus  accomplish  indi- 
rectly what  it  has  no  power  to  do  directly.  The  remedial  power 
exercised  by  courts  of  equity  in  such  cases  ordinarily  extends  no 
further  than  the  granting  of  an  injunction  against  any  special 
misconduct  on  the  part  of  the  corporate  officers ;  and,  although 
the  facts  shown  may  be  sufficient  foundation  for  such  an  injunc- 
tion, the  court  wnll  not  enlarge  its  jurisdiction  by  taking  the 
affairs  of  the  corporation  out  of  the  management  of  its  own  offi- 
cers, and  placing  them  in  the  hands  of  a  receiver."^  ^ 

§318.  Qualifications  of  this  Rule.— But  this  rule  is  subject  to 
qualifications.  Thus  it  has  been  held  that  w^hen  it  appears  that 
the  purposes  for  which  the  corporation  was  formed  cannot  be  at- 
tained, it  is  the  duty  of  the  company  to  wind  up  its  affairs ;  that 
the  ultimate  object  of  every  ordinary  trading  corporation  is  the 
pecuniary  gain  of  its  stockholders;  that  it  is  for  this  purpose  and 
no  other  that  the  capital  has  been  advanced,  and  if  circumstances 
have  rendered  it  impossible  to  continue  to  carry  out  the  purpose 
for  which  it  was  formed  with  profit  to  its  stockholders,  it  is  the 
dutv  of  its  managing  agents  to  wind  up  its  affairs.  To  continue 
the  "business  of  the  corporation  under  such  circumstances  would 
involve  both  an  unauthorized  exercise  of  the  corporate  franchise 
and  a  breach  of  the  charter  contract.'  The  rule  applicable  in  cases 
of  a  co-partnership  has  been  held  to  apply  to  such  a  case.     "If  it 

1  Poller  ▼.  Columbian  Ine.  Co.,  O'J  Mass.  274;  Boston  Glass  Mfg.  Co.  v.  Langden,  24 
Pick.  52. 

JHigh  on  Receivers,  §  238.  See  Republican  Mountain  Silver  Mines  v.  Brown,  7  C.  C. 
A.  412,  58  Fed.  Rep.  644,  aad  cases  there  cited. 

•Morawetz  I,  §5  217,  407. 
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were  shown  to  the  court,"  says  Lord  Cairns,  "that  tlic  whole 
substratum  of  the  partnership,  the  whole  of  the  business  which 
the  company  was  incorporated  to  carry  on,  has  become  im- 
possible, I  apprehend  the  court  might,  either  under  the  act  of 
parliament  or  on  general  principles,  order  the  company  to  be 
wound  up.  But  what  I  am  prepared  to  hold  is  this:  that  this 
court,  and  the  winding  up  process  of  the  court,  cannot  be  used  as 
the  means  of  revoking  a  judicial  decision  as  to  the  probable  suc- 
cess or  non-success  of  a  company  as  a  commercial  s>peculation."' 
§319.  Power  of  Majority  to  "Wind  up  the  Business.  —  Price  v. 
Holcomb.— A  corporation  cannot  dissolve  itself  so  as  to  defeat  the 
just  rights  of  its  creditors;  when  the  business  of  a  corporation  is 
a  failure  the  majority  of  the  stockholders  may  order  a  sale  of  the 
entire  property  of  the  corporation  and  wind  up  the  business. 
In  the  case  cited  above,"  the  court  said:  "It  is  unquestionably 
true  that  a  private  corporation  holds  its  propertv  as  a  trust  fund 
for  the  stockholders,  and  that,  when  a  majority  of  the  stock- 
holders act  together,  they  are  in  a  sense  the  corporation,  and 
must  act  with  due  regard  to  the  rights  of  the  minority.  If  the 
majority  decide  arbitrarily,  and  without  just  cause,  to  sell  the 
property  of  the  corporation  to  the  prejudice  of  the  minorit\',  and 
thereby  compel  the  winding  up  of  the  business  of  the  corpora- 
tion, it  is  a  Iraud  upon  the  minority,  and  courts  of  equity  will 
interfere.  If,  however,  just  cause  exists  for  selling  the  property, 
as  when  the  corporation  is  insolvent,  and  the  sale  is  neccssar}'  to 
pay  debts,  or  wliere,  from  any  cause,  the  business  is  a  failure  and 
an  unprofitable  one,  and  the  best  interests  of  all  require  it,  the 
majority  have  clearly  the  power  to  order  the  sale,  and  in  such 
case  their  acts  are  not  ultra  vires.  Cook  saj's:*  'If,  however, 
the  corporation  is  an  unprofitable  and  failing  enterprise,  then  a 
sale  of  all  the  corporate  property  with  a  view  to  dissolution, 
may  be  made  by  the  majority  of  the  stockholders.'  It  would  be 
a  harsh  rule  that  would  permit  one  stockholder  to  hold  the 
others  to  their  investment  when  just  cause  existed  for  closing  the 
business  of  the  corporation.*  In  Sawyer  v.  Printing  Co.,*  this 
court  recognized  the  right  of  the  majority  of  stockholders  to 
make  sale  of  all  the  corporate  property'  when  just  cause  existed 
for  so  doing,  and  held  under  the  facts  of  that  case  that  the  sale 
was  warranted,  and  was  not  a  fraud  upon  the  minority.  Appel- 
lant cites  at  length  from  Ervin  v.  Navigation  Co.*    In   that  case 

\In  re  Suburban  Hotel  Co.,  L.  R.  2  Ch.  App.   737,  quoted  in  Miner  ▼.  Belle  Isle  Ice  Co. 
93  Mich    97  (1892^. 
»  Price  v.  Holcomb,  (la.  1893.)  66  N.  W.  Rep.  407. 
sCook,  §§  656,  662,  607. 
iLainnnn  v.  Railroad  Co.,  30  Pa.  St.  42. 
677  la.  242 
•  27  Fed.  Rep.  626. 
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there  was  no  claim  of  necessity  for  the  disposition  of  the  corpo- 
rate property  that  was  made.  Itissaid:  'Plainly,  the  defendants 
have  assumed  to  exercise  a  power  belonging  to  the  majority  in 
order  to  secure  personal  profit  for  themselves,  without  regard  to 
the  interests  of  the  minority.  They  repudiate  the  suggestion  of 
fraud,  and  plant  themselves  upon  their  rights  as  a  majority  to 
control  the  corporate  interests  according  to  their  discretion.' 
It  was  plainly  held  that  a  court  of  equity  would  not  tolerate  a 
discretion  that  did  not  consult  the  interests  of  a  minority.  The 
right  of  a  majority  to  wand  up  the  affairs  of  a  corporation  like 
tins,  and  dispose  of  its  assets,  even  against  the  objections  of  a 
minority,  when  the  business  could  no  longer  be  advantageously 
carried  on,  is  recognized.  See  Hayden  v.  Directory  Co.,^  a  case 
similar  in  many  facts  to  this,  and  in  which  the  rule  just 
announced  was  recognized.  We  must  look  to  the  facts,  and  see 
if  the  action  of  the  majority  in  ordering  the  sale  in  question  was 
warranted  by  the  circumstances.  The  enterprise  was  a  new  one 
in  Iowa.  The  works  had  been  operated  at  a  loss  from  the  begin- 
ning. They  had  been  idle  for  about  one  year.  The  corporation, 
though  solvent,  was  without  the  necessary  working  capital,  and 
unable  to  secure  it.  No  tangible  plan  for  operating  the  works 
was  suggested,  though  the  subject  was  frequently  discussed. 
True,  after  the  adoption  of  the  first  resolution  to  sell,  it  was  pro- 
posed to  lease  to  Mr.  Roberts,  but,  as  already  stated,  his  offer 
was  indefinite,  if  it  may  be  called  an  offer,  and  afforded  no 
reasonable  ground  for  expecting  that  the  works  could  thereby  be 
put  in  operation.  We  are  inclined  to  think  that  this  plan  was 
presented  by  the  minority  for  the  purpose  of  preventing  the  sale 
ordered,  rather  than  from  any  hope  of  starting  the  works  under 
it.  A  marked  disagreement  had  sprung  up  between  the  plaintiff 
and  the  defendant  Holcomb,  neither  being  willing  for^  the  corpo- 
ration to  assume  business  with  the  other  even  in  partial  control. 
The  Burlington  stockholders  mainly  took  side  with  the  plaintiff, 
and  the  Youngstown  stockholders  with  Holcomb.  It  was  appar- 
ent that  no  agreement  could  be  reached  by  which  the  works 
could  be  operated  or  leased.  No  alternative  was  apparent  but  to 
leave  the  works  to  rust  and  decay  in  idleness,  or  to  sell  them. 
We  think  the  circumstances  fully  justified  the  action  of  the  major- 
ity in  authorizing  a  sale  of  the  works.  Appellant  cites  section 
1066  of  the  Code,  which  provides  as  follows :  '  No  corporation 
can  be  dissolved  prior  to  the  period  fixed  in  the  articles  of  incor- 
poration except  by  unanimous  consent,  unless  a  different  rule  has 
been  adopted  in  their  articles.'  It  is  contended  that,  as  the  arti- 
cles fixed  twenty  years,  a  sale  of  all  the  property  that  necessarily 

14.2  Ped.  Rep.  875 
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terminated  the  business  could  not  be  made  except  by  unanimous 
consent.  The  sale  of  all  the  pro])crty  may  have  the  effect  of  ter- 
minating the  business  for  which  the  corporation  was  organized, 
but  it  does  not  dissolve  it.  Such  a  sale  no  more  dissolves  the 
corporation  than  would  the  giving  ol  a  mortgage  that  might 
ultimately  result  in  all  the  projjcrty  i)eing  taken  from  the  corjjo- 
raiion.*  This  corporation  still  exists,  and  is  properly  made  a 
party  to  this  action  as  an  existing  corporation.  It  is  certainlv 
not  the  purpose  of  section  1066  to  perpetuate  the  existence  of 
corporations  when  tircumstances  arise  demanding  their  dissolu- 
tion. Hence,  if  the  sale  of  the  property  was  necessary,  the  right 
to  make  it  would  not  be  defeated,  even  if  it  had  the  effect  of  dis- 
solving the  corporation." 

§  320.  Thornton  v.  Railway  Oo.'— In  this  case  Chief  Justice  Gray 
said:  The  bill  is  framed  upon  the  theory  that  the  plaintiff  has 
recovered  a  valid  judgment  against  the  Marginal  Freifjht  Rail- 
way Company;  that  that  company  has  a  claim  for  damages  for 
the  taking  of  its  tracks  by  the  Union  Freight  Railroad  Company ; 
and  that  the  interest  of  the  former  company  in  this  claim  cannot 
be  come  at  to  be  attached  or  taken  on  execution  in  a  suit  at  law 
against  it,  and  should  therefore  be  applied  in  equity  to  the  pay- 
ment of  the  plaintiff's  judgment  debt.  The  difficulties  in  the  way 
of  maintaining  this  bill  appear  to  us  to  be  insuperable. 

The  St.  of  1867,  c.  170,  by  which  the  Marginal  Freight  Rail- 
way Company  was  incorporated,  was  subject  to  repeal  at  the 
pleasure  of  the  Legislature,  by  virtue  of  the  power  expressly 
reserved  by  the  Gen.  Sts.,  c.  68,  §  41,  which  w^as  a  part  of  tl;e 
contract  made  between  the  Commonwealth  and  the  corporation 
by  its  charter.  That  charter  was  expressh^  and  legallv  repealed 
by  the  St.  of  1872,  c.  342,  which  incorporated  the  Union  Freight 
Kailroad  Company,  and  authorized  the  latter  corporation  to 
take  the  tracks  of  the  former,  making  compensation  therefor  in 
the  manner  provided  b^'  the  laws  relating  to  the  taking  of  lands 
by  railroad  companies.' 

Upon  the  absolute  repeal  of  a  charter  by  the  Legislature  acting 
within  the  limits  of  its  constitutional  authority,  the  corporation 
ceases  to  exist,  and  no  judgment  cau  afterwards  be  rendered 
against  it  in  an  action  at  law.  But  such  repeal  does  not  impair 
the  obligation  of  contracts  made  b}'  the  corporation  with  other 
parties  during  its  existence,  or  prevent  its  creditors  or  stockhoM- 
ers  from  asserting  their  rights  against  its  pro])ertv  in  a  court  of 
chancery,  in  accordance  with  the  reasonable  regulations  of  the 

IBnell  V.  Buckingham.  16  Iowa,  296. 

3123  Mass.  32.     (1S77.) 

»Crease  v.  Babcock  23  Pick  334;  Pcnusylvania  College  Cases  13  Wall.  190;  Stn-e 
V.  Miller  1  Vrooni.  368,  and  2  Vroom,  621;  Metropolitan  Railroad  v.  Iligbland  Kb  1- 
way  118  Mass.  290. 
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Legislature,  or  with  the  general  principles  and  practice  inequity/ 
Upon  the  repeal  of  the  charter  of  the  Marginal  Freight  Rail- 
way Companv  by  the  St.  of  1872,  c.  342,  which  was  passed  and 
took  eflect  on  Maj^  6,  1872,  the  corporation  was  nevertheless,  by 
virtue  of  the  Gen.  Sts.  c.  68,  §  36,  continued  a  body  corporate  for 
the  term  of  three  years  afterwards,  for  the  purpose  of  prosecuting 
and  defending  suits  by  or  against  it,  and  of  enabling  it  gradually 
to  settle  and  close  its  concerns,  to  dispose  of  and  convey  its  prop- 
erty, and  to  divide  its  capital  stock.  And,  under  §  37  of  the  same 
chapter,  this  court,  sitting  in  equity,  on  the  application  of  a  cred- 
itor or  stockholder,  at  any  time  within  the  three  years  might 
have  appointed  receivers,  whose  powers  should  continue  as  long 
as  the  court  should  deem  necessary,  to  take  charge  of  the  estate 
and  effects  of  the  corporation,  to  collect  the  debts  and  property 
due  and  belonging  to  it,  to  prosecute  and  defend  suits,  in  its  name 
or  otherwise,  and  to  do  all  other  acts  which  might  be  done  by 
the  corporation,  if  in  being,  necessary  for  the  final  settlement  of 
its  unfinished  business. 

No  application  having  been  made  for  the  appointment  of  a 
receiver,  the  Marginal  Freight  Railway  Company,  at  the  expira- 
tion of  the  three  years,  ceased  to  have  any  such  existence  that  a 
valid  judgment  could  be  rendered  against  it  in  an  action  atlaw. 
We  cannot  regard  the  provision  of  the  St.  of  1876,  c.  229,  §  3, 
that  'nothing  in  this  act  contained  shall  be  construed  as  affecting 
the  legal  rights  of  that  corporation  (which  is  not  otherwise  men- 
tioned in  the  act),  as  a  legislative  recognition  that  it  had,  at  the 
time  of  the  passage  of  this  statute,  any  rights  or  any  existence. 
The  judgment  recovered  by  the  plaintiff  against  the  Marginal 
Freight  Railway  Company  in  July,  1875,  was  therefore  wholl3' 
void,  as  if  it  had  been  rendered  against  a  dead  person. 

This  bill  cannot  be  maintained  under  that  clause  of  the  Gen. 
Sts.  c.  113,  §  2,  which  confers  upon  this  court  jurisdiction  of  'bills 
by  creditors  to  reach  and  apply,  in  payment  of  a  debt  any  prop- 
erty, right,  title,  or  interest,  legal  or  equitable,  of  a  debtor  within 
this  State,  which  cannot  be  come  at  to  be  attached  or  taken  on 
execution  in  a  suit  at  law  against  such  debtor;'  because  that 
clause  extends  only  to  living  debtors  and  existing  corporations. 
And  a  court  of  equity  has  no  general  jurisdiction  of  a  bill  by  a 
single  creditor,  who  has  not  recovered  a  valid  judgment  against 
his  debtor,  and  whose  debtor  has  ceased  to  exist,  to  apply  to  the 
payment  of  his  debt  property  of  the  debtor  in  the  handsof  a  third 
party. 

1  Foster  ▼.  Essex  Bank  16  Mass.  24,?,;  Read  v.  Frankfort  Bank  23  Maine,  318; 
Merrill  T  Suffolk  Bank  31  Maine,  57;  Mumma  v.  Potomac  Co.  8  Pet.  281 ;  Currau  r* 
Arkansas  15  How.  304;  Bacon  v.  Robertson  18  How.  480:  Lttm  t.  Robertson  6 
Wall   277. 


CH.  XIX.]  INSOLVENCY    AND    DISSOLUTION.  243 

Although  one  passage  near  the  end  of  the  opinion  in  Folgerv. 
Colurabiao  Ins.  Co./  taken  by  itself,  might  seem  to  be  inconsist- 
ent with  this  view,  it  is  to  be  observed  that  that  case,  as  well  as 
the  earlier  one  of  Taylor  v.  Colum}>ian  Ins.  Co.,*  was  submitted 
to  the  court  upon  an  agreed  statement  of  facts,  waiving  all  ques- 
tions of  form,  and  was  decided  upon  the  ground  that  the  corpo- 
ration did  not  appear  to  have  been  dissolved. 

The  reasons  above  stated  being  conchisive  against  the  right 
to  maintain  this  bill,  the  demurrer  ot  the  Union  Freight  Railroad 
Company  must  be  sustained,  and  the  bill  dismissed. 

§321.  Harden  v.  Newton.— 'The  facts  of  this  case  as  stated  in  the 
decision  by  Judge  Shipman :  This  is  a  bill  in  equitv,  which 
alleges  that  the  plaintiff  is  a  citizen  of  the  State  of  New  York,  and 
is  the  owner  of  sixty-five  shares  of  the  capital  stock  of  the  Ameri- 
can Suspender  Company,  a  joint-stock  corporation  organized 
under  the  statutes  of  the  State  of  Connecticut,  and  established  in 
Waterbury,  in  said  State,  of  which  corporation  Isaac  E.  Newton 
is  the  president,  and  the  other  defendants  are  the  directors.  All  the 
individual  defendants  are  citizens  of  Connecticut.  The  defendant 
corporation  manufactures  elastic  suspenders  and  webs.  The  bill 
further  alleges,  in  substance,  as  follows;  The  defendants,  Newton, 
Merriman  and  Pritchard,  own  the  majority  of  the  stock  of  said 
corporation.  Newton  has  been  its  president  for  the  past  twelve 
years,  and  has  practically  controlled  all  its  affairs,  except  the  im- 
mediate supervision  of  the  sales  at  the  New  York  agency.  The 
other  directors,  except  said  Merriman,  have  had  no  real  part  in 
the  direction  of  the  company,  but  have  concurred  in  and  sanc- 
tioned the  acts  which  are  complained  of.  Newton  is  incompetent 
for  the  position  of  president  and  manager  of  the  company,  and 
has  managed  its  business  in  such  manner  as  to- cause  losses,  and 
has  continued  in  important  positions  (1)  one  Dayton,  who  was 
known  to  Newton  to  be  dishonest,  and  to  be  dishonestly  usin"- 
and  disposing  of  the  property  of  the  company,  and  (2)  one  Jud*^ 
son,  who  was  known  to  have  been  a  dishonest  man.  Newton 
secured  the  election  of  said  Merriman  to  be  secretary  and  treas- 
urer, although  Newton  had  reason  to  believe,  and  had  said  that 
he  beheved,  that  Merriman  was  untrustworthy,  and  was  using 
the  company's  funds  for  his  own  benefit.  Newton  has  neglected 
to  make  certain  lines  and  grades  of  goods  which  would  have 
been,  and  which  he  knew  would  have  been,  profitable  to  the  com- 
pany. He  has  not  allowed  the  books  of  the  company  to  be  au- 
dited, with  the  fraudulent  design  of  concealing  the  true  condition 
of  its  affairs  Irom  the  stockholders.     No  dividend  has  been  paid 

»e9  Mass.  267, 
«14  Allen.  353. 
•  14  Blatchl  C.  C.  376  (1878.1 
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since  the  year  1866,  when  it  was  paid  with  borrowed  money. 
Sundrv  specified  statements  of  the  pecuniary  condition  of  the 
company  which  were  presented  to  the  stockholders  were  untrue, 
and  were  known  to  be  untrue  by  those  of  the  defendants  who 
were  directors  at  the  time  wdien  the  respective  statements  were 
made,  and  in  their  statements  the  assets  were  largely  overvalued. 
By  means  of  their  wrongful  acts  the  corporation  has  been  losing 
money,  its  debts  have  increased,  and  it  is  in  danger  of  insolvency. 
The  directors  sanction  all  the  wrongful  acts,  and  a  request  to 
them  to  take  proceedings  for  the  relief  of  the  stockholders  would 
be  useless.  The  bill  prays  for  a  discovery,  and  for  the  dissolution 
of  the  corporation,  and  the  appointment  of  a  receiver  to  distrib- 
ute the  assets  amongthe  creditors  and  stockholders,  and  for  such 
further  relief  as  the  case  may  require. 

The  defendants  have  plea  led  to  the  relief  which  is  prayed  for. 
The  plea  avers  that,  by  the  statutes  of  the  State  of  Connecticut, 
the  courts  of  equity  of  the  State  are  empowered  to  dissolve  a 
corporation,  and  to  wind  up  its  affairs,  (1)  on  the  application  of 
any  shareholder  of  any  corporation,  if  said  court  shall  find  that 
said  corporation  has  voted  to  wind  up  its  affairs,  or  has  aban- 
doned the  business  for  which  it  was  organized,  and  has  thereafter 
neglected,  within  a  reasonable  time,  or  in  a  proper  manner,  to 
wind  up  its  affairs  and  distribute  its  assets  among  its  stockhold- 
ers; (2)  upon  the  petition  of  one-third  of  the  stockholders  of  any 
joint-stock  company;  and  that  under  no  other  circumstances  is  a 
court  of  equity  of  the  State  empowered  by  its  statutes  to  dissolve 
a  corporation.  The  plea  further  avers  that  said  Suspender  Com- 
pany has  never  voted  to  wind  up  its  affairs,  or  to  abandon  its 
business,  and  that  the  plaintiff  is  not  the  owner  of  one-third  of 
the  capital  stock  of  the  corporation,  and  is  not  one-third  of  its 
stockholders. 

The  plea  having  been  set  down  for  argument  and  having  been 
argued,  the  question  of  its  sufficiency  is  now  before  the  court. 
The  special  relief  which  is  prayed  for  is  the  dissolution  of  the  de- 
fendant corporation,  and  the  appointment  of  a  receiver  to  divide 
its  assets  among  creditors  and  stockholders,  w^hich  division  would 
be  a  practical  dissolution.  A  court  of  chancery  by  virtue  of  its 
general  equity  powers,  in  the  absence  of  statutory  provisions,  is 
not  authorized  to  dissolve  a  corporation,  or  to  distri- 
bute the  assets  of  the  corporation,  which  is  pursuing  its 
ordinary  business,  among  its  shareholders,  so  as  to  effect  a  prac- 
tical and  actual  dissolution.  *  A  court  of  equity  may  hold  trus- 
tees of  a  corporation  accountable  for  breach  of  trust,  but  cannot 
divest  it  of  its  corporate  character  and  capacity,'  unless  under 
the  circumstances  and  in  the  cases  in  which  the  court  is  specially 
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empowered  by  statute.'  The  statutes  of  Connecticut  have  au- 
thorized the  courts  of  equity  of  this  State  to  dissolve  corpora- 
tions and  wind  up  their  .iHairs  only  in  the  two  cases  which  have 
been  mentioned.  The  circumstances  which  ^ive  a  court  of  erjuitv 
in  this  state  power  to  dissolve  a  corporation  have  not  arisen  in 
the  case  of  the  defendant  company. 

But,  a  court  ot  equity  of  general  jurisdiction  has  jurisdiction, 
at  the  instance  of  stockholders,  to  prevent  a  corporation  and  its 
otiicers  from  a  wilful  misapplication  of  the  funds  of  the  corpora- 
tion, to  the  injury  of  the  shares  or  the  dividends  of  the  stockhold- 
ers, and  from  waste  and  misconduct  which  amounts  to  a  breach 
of  trust  on  the  part  of  the  manairers,  and  from  such  acts  as  tend 
to  the  destruction  of  the  franchises  of  the  corporation,  and  to 
compel  the  officers  to  account  for  such  waste  or  misconduct 
amounting  to  a  breach  of  trust;'  and,  if"  it  affirmatively  appears 
that  the  directors  have  refused  to  prosecute  in  the  name  of  the 
corporation,  or  if  the  controlling-  directors  of  the  corporation  are 
themselves  the  wrong  doers,  and  must  be  made  deiendants,  the 
suit  may  be  instituted  by  a  stockholder.*  In  the  last  mentioned 
case  this  branch  of  the  subject  was  exhaustively'  examined. 

It  is  insisted  by  the  plaintitf  that  the  plea  should  not  be 
allowed,  inasmuch  as  appropriate  relief  may  be  granted  under 
the  general  prayer  if  the  allegations  ot"  the  bill  are  sustaineil.  "A 
plea  to  a  bill  in  equity  may  be  good  in  part  and  not  so  in  the 
whole;  and  the  court  will  allow  it  as  to  so  much  of  the  bill  as  is 
properly  applicable,  unless  it  contains  the  vice  of  duplicitv."*  If 
the  plea  is  allowed  the  bill  may  be  amended  in  respect  to  the 
prayers  for  relief,  under  equity-  rule  35.  And  when  the  sjjecffic 
relief  which  is  sought  is  not  within  the  power  of  the  court  to 
grant,  and  the  defect  has  been  pointed  out  by  plea,  it  is  just  th  at 
the  plaintiff  should  so  amend  his  bill  as  to  a[)prise  the  defendants 
of  the  hitherto  undisclosed  relief  which  he  seeks  to  obtain.  The 
defendants  have  successfully  shown  that  the  specific  relict  cannot 
be  obtained,  and  the  general  prayer  only  remains.  They  are  en- 
titled to  know  tlie  result  which  the  plaintiff  wishes  now  to  ac- 
complish.* The  amended  prayers  should  be  consistent  with  the 
case  which  is  made  b}'  the  bill. 

The  plea  is  allowed  with  costs,  with  liberty  to  the  plaintiff, 
upon  motion,  to  amend  his  bill  inresnect  to  the  prayers  for  relief." 

lAngell  ami  Ames  on  Corporations.  Stct.  777;  Vcrplanck  v.  Mercantile  Ins.  Co.  1 
Edw.  Ch.  84.:  Alty.  Gen.  v.  Utica  Ins.  Co.  2  Johns.  Ch.  371;  Set-  v.  Bloom  0 
Johns.  Ch  3r>6.  380;  Gavlord  v.  Fort  W'avne,  etc.,  R.  R.  Co.  6  Biss.  286;Attv.  Gen. 
V.  Reynolds  1  Eq.  Gas.  Abr.  131. 

SDodge  V.  Woolsev  18  How.  331 ;  Bacon  v.  Robertson  18  How.  480;  Robins>^n  t. 
Stnitii  3  Paige,  222;  Heath  v.  Eric  Railway  Co.  8  Rlatchf.  C.  C.  R.  3*7;  Pond  v.  Ver- 
mont Valley  R.  R.  Co.  12  Mlatchf.  C.  C.    2S0. 

3 Robinson  V.  Smith;  Pond  v.  Vermont  Vallcv  R.  R.  Co.;  Heath  v.  Brie  Railway  Co. 
(cited  supra). 

*K:  rkpatrick  v.  White  4  Wash.  C.  C.    .'i93. 

•  Langdell's  Summary  of  Equity  Pleading,  Sect.  61. 
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§  322.  Assig-nment  for  Benefit  of  Creditors.— A  corporation 
when  not  restricted  by  its  charter  or  by  statute,  may  make  an 
assignment  for  the  benefit,  of  creditors  to  the  same  extent  as  an 
individual — "the  weight  of  authority  seems  to  be  in  favor  of  the 
proposition  that  the  board  of  directors  of  a  corporation,  to 
which  the  general  management  of  its  affairs  is  committed  with- 
out particular  restriction,  may  authorize  a  general  assignment 
of  the  corporate  property  for  the  benefit  of  creditors  when  the 
condition  of  affairs  is  such  as  to  reasonably  justify  such  a 
course,  as  in  the  case  of  insolvency."^ 

§  323.  Preference  of  Creditors.— Gould  v.  Little  Rock,  M.  R.  &;  I. 
Ry.  Co.^—  The  right  to  prefer  one  or  more  of  its  bona  £de  credit- 
ors to  the  exclusion  of  others,  in  the  absence  of  a  statute  pro- 
hibiting it,  is  as  unrestricted  and  absolute  as  is  the  common 
law  right  of  an  individual  debtor  to  make  preferences  among 
his  creditors.*  The  established  rule  is  in  harmony  with  the 
general,  though  not  quite  uniform,  current  of  authorities  in 
this  country  on  the  question.*  In  some  states,  by  statute,  the 
property  of  an  insolvent  corporation  must  be  devoted  to  the 
pa\nnent  pro  rata  of  all  its  creditors,  and,  after  the  insolvency  of 
the  corporation  is  known,  the  directors  cannot  divert  its  prop- 
erty from  such  use  by  giving  preferences  to  some  of  its  creditors; 
but  where  there  is  no  such  statute  the  great  weight  of  authority 
is  that  the  property  of  an  insolvent  corporation  may  be  sold  and 
used  by  its  directors  in  the  payment  of  some  of  its  creditors  to 
the  exclusion  of  others.  Its  insolvency  does  not  affect  its  right 
to  make  preferences  any  more  than  the  right  of  an  individual 
debtor  to  make  preferences  is  affected  by  his  insolvency.  The 
cases  which  hold  the  contrary  doctrine  are  bottomed  on  the 
erroneous  theory  that  the  insolvency  of  a  corporation,  in  effect, 
dissolves  it,  and  makes  the  directors  mere  trustees  to  distribute 
its  assets  ratably  among  its  creditors.  It  is  undoubtedly  true 
that  the  property  of  a  corporation  is,  in  one  sense,  a  trust  fund 
for  the  payment  of  its  debts ;  but  this  rule  means  no  more  than 

1  Tripp  V.  Northwestern  Nat.  Bank,  41  Minn.  400;  Sargent  v.  Webster,  13  Met.  497; 
!^ona  V.  Bank  of  U.  S.  5  Watts  &  S.  223;  Ardesco  Oil  Co.  v.  North  Am.  Min.  Co.,  66  Pa. 
St.  375  ;  DeCatnp  v.  Alward,  52  Ind.  468  ;  Nyman  v.  Berry.  I  Wash.  1892 )  29  Pac.  Rep. 
i557;  Wright  v.  Lee,  (>=.  Dak.  1892)  ."il  N.  W.  Rep.  706;  \\iikinson  v.  Bauerle,  (N.J.  1880) 
7  Atl.  Rep.  514;  Covert  v.  Rogers,  38  Mich.  363;  Cook  II,  §  691;  Morawetz  II,  §§  802 
rtaeq.;  Beach  I,  §  276;  Spelling  11,  §  781. 

52  Fed.  Rep.  680  (1802,)  per  Judge  Caldwell. 

8 Ei  parte  Conway,  4  Ark.  302,  348,  354;  Ringo  v.  Biscoe  -13  Ark.  563.  Sec  comment 
on  these  cases  in  XXIX  Am.  Law  Rev.  94. 

4Mor.  Corp.  II,  §  803;  Allis  v.  Jones,  45  Fed.  Rep.  148;  Covert  v.  Rogers,  38  Mich.  363 
Coats  V.  Dontic-ll,  94  N.  V.  168;  Dana  v.  Bank,  5  Watts  &  S.  223 ;  Warner  v.  Mower,  11 
vt.  390;  Whitwell  v.  Warner,  20  Vt.  426;  Stratton  v.  Allen,  16  N.J.  Eq.  229;  Wilkinson 
».  Bauerle,  41  .\.  J.  Eq.  63  ">.  7  Atl.  Rep.  514 ;  Duncorab  v.  Railroad  Co.,  84  N.  Y.  190.  88 
N.  Y.  1;  Harts  v.  Brown,  77  111  226;  Reichwald  v.  Hotel  Co.,  106  111.439;  Buel!  v. 
Backingham,  16  Iowa  284,  (Opinion  by  Judge  Dillon);  Hallam  v.  Hotel  Co.,  56  Towa 
178,  9  N.  W.  Rep.  Ill  ;  Garrett  v.  Plow  Co.,  70  Iowa  697,  29  N.  W.  Rep.  395  ;  Smith  v. 
Bpeary,  47  Conn.  47;  Hank  v.  Whittle,  78  Va.  737  ;  Ashhursfs  Appeal,  60  Pa.  St.  314, 
Sargent  v.  Webster,  13  Mete,  (Mass.)  497. 
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that  the  property  of  a  corporation  cannot  be  distrlbut-ed  a.nn>V'^ 
its  stocJcholders,  or  applied  to  any  purpose  torei<^i  to  the  legiti- 
mate business  of  the  corporation,  uniil  its  debts  are  paid.  '1  lie 
rule,  so  far  as  it  relates  to  the  payment  of  debts,  is  satisfied 
whenever  the  property  of  a  corporntion  is  applied  to  the  pay- 
ment of  any  of  its  bona  fide  debts.  The  rule  as  has  been  often 
pointed  out,  docs  not  prevent  a  corporation,  whether  solvent  or 
insolvent,  from  makim;  preferences  amon<j  its  creditors,  and  exer- 
cising in  good  faith  absolute  dominion  over  its  j^roperty  in  the  con- 
duct of  its  legitimate  corporate  business,  so  long  as  its  right  to  do 
so  is  not  restrained  by  statute  or  by  judicial  proceedings.  In  Fogg 
V.  Blair,'  Mr.  Justice  Field,  in  delivering  the  ojiinion  of  the  court 
calls  attention  to  the  lact  that  the  property  of  acorponitionisnot 
a  trust  fund  for  creditors  in  any  other  sense  than  we  have  stated. 
He  says  :  "We  do  not  question  the  general  doctrine  invoked  by 
the  appellant,  that  the  property  of  a  railroad  company  is  a  trust 
fund  for  the  payment  of  its  debts,  but  do  not  perceive  any  place  lor 
its  application  here.  That  doctrine  only  means  that  the  property 
must  first  be  ai)propriated  to  the  payment  of  the  debts  of  the  com- 
pany, before  any  portion  of  it  can  be  distributed  to  the  stock- 
holders. It  d  oes  not  mean  that  the  property  is  so  affected  by  the 
indebtedness  of  the  com]jany  that  it  cannot  be  sold,  transferred 
or  mortgaged  to  5ona  fide  purchasers  foravaluableconsideration, 
except  subject  to  the  Hability  to  be  appropriated  to  pay  that  in- 
debtedness.* Such  a  doctrine  has  no  existence.  The  cases  of  Cur- 
ran  V.  State,  and  Wood  v.  Dummer,*  give  no  countenance  to  any- 
thing of  the  kind."  The  case  ot  Rouse  v.  BankMs  cited  in  sup- 
port of  the  proposition  that  the  pro])erty  of  an  insolvent  cor- 
])oration  is  a  trust  fund  for  its  creditors  in  a  sense  that  preclud-.s 
the  corporation  from  making  preferences  among  its  creditors,  c-r 
otherwise  using  its  property  in  the  conduct  of  its  corporate  busi- 
ness. Referring  to  the  doctrine  of  this  case  the  Supreme  Court 
of  the  United  States,  S[)eaking  by  Mr.  Justice Grav.savs:  "That 
decision,  it  is  true,  proceeded  in  part  upon  the  theory  that  the 
property  of  an  insolvent  corporation  is  a  trust  fund  for  its  cred- 
itors in  a  wider  and  more  general  sense  than  could  l)e  maintained 
upon  general  principles  of  equit}' jurisprudence.'  A  good  many 
courts  have  from  time  to  time  inveighed  against  the  rule  of  the 
common  law  which  allows  a  debtor  to  make  ]")rcferencos  among 
his  creditors,  but  the  rule  is  too  hrnily  inil)cd(led  in  our  system  of 

1§13.3  U.  S.  5.34-.  5+1,  10  Sui).  Ct.  Kcp.  33M. 

»15  H<-w.  3(14-,  307 

»3  Mason,  30S. 

<46  Ohio  St.  +03,  22  N.  E.  Rep.  203. 

SGraham  V.  R.iilroad  Co..  H>2  I'.  S.  1+8.  161;  Rnilwav  Co.  t.  Ham,  114  n.  S.  587, 
594.  .T  Sup.  Ct.  Kcp.  lOSl  ;  Richardson's  Ex'r  v.  Green.  133  V.  S.  30.  44,  lo  Sup.  Ct.  Rep. 
280;  For;;  v.  Blair,  133  V.  S.  .'34,  rj41,  10  Snp.  Ci.  Rep  338:  Peters  v.  Bain,  133  V.  S. 
670.  001  .  f.02.  10  Slip.  ct.  Rep.  354;  Purifier  Co.  v.  McOronrtv,  130  U.  8.  237.  10  Sup. 
Ct.  Rep.  1017. 
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jurisprudence  to  be  overthrown  by  judicial  decision,  and  it  can 
no  more  be  overthrown  by  the  courts  in  its  application  to  corpo- 
ration than  to  individuals.  In  Wilkinson  v.  Bauerle/  the  court 
said:  'Both  reason  and  authorit}'  establish  the  proposition 
that  a  corporation  may  sell  and  transfer  its  property,  and  may 
prefer  its  creditors,  although  it  is  insolvent,  unless  such  conduct 
is  prohibited  by  law.'  We  think  this  is  a  correct  statement  of  the 
rule  and  that  it  can  only  be  abrogated  by  legislation." 

§  324.  Distribution  of  Assets  among-  Shareholders.— Where  Upon 
tlie  dissolution  and  winding  up  of  a  corporation  the  assets  are 
more  than  sufficient  to  return  to  the  shareholders  the  amounts 
paid  upon  their  shares,  the  surplus  must  be  distributed  among 
the  holders  of  preferred  and  common  stock  in  proportion  to  the 
nominal  value  of  the  shares,  whether  fulW  paid  up  or  not.'' 

§325.  Disposition  of  Property  upon  Dissolution  —  Preferences. — 
When  a  corporation  becomes  insolvent  and  ceases  to  do  business, 
its  property  becomes  a  trust  fund  for  the  benefit  of  its  creditors, 
and  it  cannot,  b}^  pledge  or  mortgage  of  the  property  to  some  of 
the  creditors  as  security  for  antecedent  debts,  without  other  con- 
sideration, create  valid  preferences  in  their  behalf  over  other  cred- 
itors or  over  an  assignment  thereafter  made  for  the  benefit  of 
creditors.  The  statutes  sometimes  give  a  preference  to  certain 
creditors,  as  laborers  or  employes.* 

§326. — Effect  of  Dissolution  upon  Debts  of  the  Corporation.— The 
common  law  rule  was  that  when  a  corporation  was  dissolved  its 
debts  were  extinguished  and  its  property  reverted  to  the  owner, 
or  escheated  to  the  crown ;  but  under  the  modern  law  a  corpora- 
tion can  never  dissolve  itself  so  as  to  defeat  any  of  the  just  rights 
of  its  creditors.*  The  dissolution  terminates  all  its  purely  per- 
sonal obligations,  and  relegates  the  beneficiaries  thereunder  to 
an  action  for  damages.*  But  the  obligation  of  the  contract  con- 
tinues, and  the  equitable  rights  of  creditors  survive  the  dissolu- 
tion and  attach  to  the  assets  and  property  of  the  corporation  in 
the  hands  of  its  liquidators.* 

14-1  N.  J.  Eq.  635.  7  Atl.  Rep.  514-. 

The  rule  which  allows  corporations  to  prefer  creditors  is  not  universally  recognized, 
and  has  been  severely  criticized.  A  discussion  of  the  question  by  Judge  Thompson  will' 
be  found  in  XXVII,  Am.  Law  Rev.  846. 

2  Birch  V.  Cropper,  14  App.  Cas.  525. 

SRouse-v.  Merchants'  Nat.  Bank,  (Ohio)  N.  E.  Rep.  293;  Thompson  v.  Huron   Lumber 


Co.,  41  N.  J.  Eq.  18;  Wright  V.  Wynockie  Iron  Co.  (N.J.),  21    Atl.    Rep.    865  ;' Hinckle  v. 
Camden  Safe  Deposit  Co.  (N.  J.),  21  Atl.  Rep.  861. 

♦  Bowe  V.  Minn.  Milk  Co.,  44  Minn.  460 ;  Brown  v.  Union  Ins.  Co.,  3  La.  Ann.  182. 
sSchlieder  v.  Dielman  (La.),  10  So.  Rep.  934. 

eSchlieder  v.  Dielman  (La.),  10  So.  Rep.  934;  Sulphur  Springs  &c.  R.  Co.   v.    St.  Loals 
&  T.  R.  Co.,  (Tex.  1893)  22  S.  W.  Rep.  107:   .Morawetz.  Priv.  Corp.,  §  1035. 
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§327.  Statutory  Method  of  Dissolution.— Statutes  now  gener- 
ally provide  methods  for  the  dissolution  and  winding  up  of  cor- 
porations. It  may  be  either  at  the  instance  of  stockholders  or  of 
the  state. 

(a)  At  the  Instance  of  the  State. — An  action  may  be  brought 
by  the  attorney  general  in  the  name  of  the  state  for  the  purpose 
of  vacating  the  charter  or  annulling  the  existence  of  a  corpora- 
tion other  than  municipal,  whenever  such  corporation  (1 )  offends 
against  any  of  the  provisions  of  the  act  or  acts  creating,  alter 
ing  or  renewing  such  corporation;  or  (2)  violates  the  provisions 
of  any  law  by  which  such  corporation  forfeits  its  charter  by 
abuse  of  its  powers;  or  (3)  whenever  it  has  forfeited  its  privi- 
leges or  franchises  by  failure  to  exercise  its  powers ;  or  (4)  when- 
ever it  has  done  or  omitted  to  do  any  act  which  amounts  to  a 
surrender  of  its  corporate  rights,  privileges  and  franchises;  or 
(5)  whenever  it  exercises  a  franchise  or  privilege  not  conferred 
upon  it  b}-^  law.  The  statute  also  provide  for  vacating  or  annul- 
ling the  act  of  incorporation  when  it  appears  that  it  was  ob- 
tained through  some  fraudulent  suggestion  or  concealment  of  a 
material  fact. ' 

{b)  At  the  Instance  of  the  Members. — It  is  a  well  settled  rule 
that  in  the  absence  of  a  statutory  provision,  the  shareholders  in 
a  corporation  can  not  extinguish  its  charter  or  dissolve  it,  and 
that  a  court  of  equity  can  not  dissolve  it  at  their  instance.  But 
in  Minnesota  it  is  provided  that  when  a  majority  in  number  or 
interest  of  the  members  desire  to  close  the  business  and  wind  up 
the  corporation,  they  may  apply  by  a  petition  to  the  district 
court  of  the  county  where  the  corporation  has  its  principal  place 
of  business,  setting  forth  in  substance  the  grounds  of  their  appli- 
cation ;  and  the  court,  after  such  notice  as  it  deems  proper  to  all 
parties  interested,  may  proceed  to  hear  the  matter,  and,  for 
reasonable  cause,  adjudge  a  dissolution  of  tiie  corporation.  Cor- 
porations so  dissolved  shall  be  deemed  and  held  extinct  in  all  re- 
spects as  if  their  charter  had  expired  by  their  own  limitation.  But 
all  corporations  whose  charters  expire  by  their  own  limitation 
or  are  annulled  by  forfeiture  or  otherwise,  continue  as  bodies  cor- 
porate for  the  term  of  three  3'ears  after  dissolution,  for  the  pur- 
pose of  settling  their  business.'    The  charter    of    railway,  bank- 

iGen.  St.  Minn.  1878,  Ch.  79  §§  1,  2.  A  corporation  is  not  dissolved  by  nonn^er  or  mis- 
user of  its  franchise  until  the  default  is  judicially  ascertained  and  declared.  Minn.  C.  R. 
Co.  T.  Melvin.  21  Minn.  339. 

*Gcn.  St.Minn.l8  7.H.  Ch.  34,  Tit.  8,  §5*15,*16,  4-21.  Where  thee  rporntion  has  censed  to 
carry  on  its  proper  business  nn-l  i'  conduetinv;  a  business  ultra  vires,  it  is  held  in  HiiKlnnd 
that  a  shareholder  isnot  confined  to  a  remedy  by  injunetion,  but  is  entitled  to  have  the 
comnanv  wound  up.  la  re  Crown  Bank,  4-V  Ch.Div.  634-;  In  re  Bristol  Joint  Stock  Bank. 
44  Ch.  Div.  703. 

A  railway  corporation  whose  charter  is  annulled  by  judicial  decree  may  within  three 
years  thereafter  convey  its  land  to  a  trustee  in  trust  to  wind  uj)  its  business.     Hnnan  v 
Sage  5S  Fed.  Rep.  fi51.    See  penernllv  Bowe  v.  .Minnesota  Milk  Co..  44  Minn.  4tiO;   Mint 
Cent.  Ry.  Co.  v.  Honaldson,  38  Minn.  lir>:   Spiluiui  v.   .Mcndeuhull,   iMinn.  1894)  67  t 
W.  Rep.  468;  Tray  v.  Mcrriinan,  (Minn.)  57  N.  \V.  Kcp.  403. 
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ing,  and  insurance  corporations  may  be  forfeited  as  expressed 
in  the  statute.' 

§  328.  iQsolvenoy  Does  not  Dissolve— Sequestration  Proceedings 
— Upon  the  return  of  an  execution  issued  on  a  judgment  against 
a  corporation,  in  whole  or  in  part  unsatisfied,  and  upon  the  com- 
plaint of  a  judgment  creditor  or  his  representatives,  the  court 
may  sequestrate  the  stock,  property,  things  in  action  and  effects 
of  a  corporation,  and  appoint  a  receiver  of  the  same.  Upon  a 
final  judgment  on  any  such  complaint  the  court  will  cause  a  just 
and  fair  distribution  of  the  property  of  the  corporation  to  be 
made  among  its  creditors.'  But  the  legal  existence  of  a  corpora- 
tion is  not  effected  by  insolvency,  as  the  possession  of  property  is 
not  necessary  to  corporate  existence.  "If  their  capital  is  im- 
paired or  wholly  gone,  this  seems  to  be  no  reason,  before  such 
surrender  or  forfeiture,  to  prevent  the  members  from  furnishing 
renewed  capital,  and  then  proceeding  to  use  the  corporate  pow- 
ers.* A  corporation  is  not  dissolved  by  the  mere  disposal  of  all  its 
property,  nor  by  the  fact  that  one  member  has  acquired  all 
the  stock.*  The  legal  existence  of  the  corporation  can  be  term- 
inated only  through  forfeiture  of  its  franchises,  declared  at  the  suit 
of  the  state  granting  them,  or  a  surrender  by  act  of  the  share- 
holders.* 

»Gen.  St.  Minn.  1878,  Ch.  76,  §§11,  12,  13,  51  N.  W.  Rep.  908. 
aCen.  St.  Minn.  1878,  Cb.  76  §§9,  10. 

«Cobum  V.  Boston  Papier  Mache  Co.,   10  Gray,  243;   Auburn  Button  Co.  r.  SylTcster 
68  Hun.  401. 
ASewell  V.  East  Cape  May  B.  Co.,  (N.J.  Ch.)  25  Atl.  Rep.  929. 
SLonirville  Banking  Co.,  v.  Eisenman,  (K.y.)  21  S.  W.  Rep.  531"^  ■>(i4,'.i 
8Town  V.  Bank  of  River  Rasin.  (Mich.)  2  Dowgl.  530. 
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ACCEPTANCE— 

of  charter,  12,  30, 

by  whom,  12. 

must  be  unconditional,  13. 

what  is,  13. 

of  subscription,  79. 

ACTIONS  AND  EQUITABLE  PROCEEDINGS  - 
by  a  corporation,  203. 
pleading,  203. 

allegation  of  incorporation,  203. 
by  judgment  creditor  against  officer,  2"4'. 
by  stockholder  to  enforce  individual  ri^lits,  20*. 
to  protect  collective  rights,  204. 
when  by  stockholder,  205. 
conditions  precedent,  L05. 
refusal  of  agents  to  act,  205. 
demand,  205. 
exceptions,  205. 
leading  cases,  205,  206. 
rights  of  a  transferee,  217. 
control  of  directors  by  court.  217. 
parties  to  suit,  217. 
to  enforce  statutory  liability,  217. 
under  Minnesota  statute,  217. 
under  chapter  34-,  218. 
undtr  chapter  76,  218. 
appointment  of  receiver,  210,  226. 
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State  V.  Bank  of  New  England,  219. 
Olsen  V.  State  Bank,  221. 
Walthers  t.  Seven  Corners  Bank,  226. 
effect  of  judgment  against  corporation,  228. 

when  property  is  taken  at  excessive  valuation,  action  by  credit- 
ors, 229. 

AGENTS— see  officers  and  agents. 

ARTICLES  OF  INCORPORATION— see  incorporation— 
what  thev  should  contain,  15. 
filing,  14. 
execution,  14. 

\SSIGNMENT — see  transfer  of  shares, 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS— see  msoLVENCY. 

ATTACHMENT— 

of  stock,  119. 

unrecorded  assignment  of  stock,  119. 
rights  of  attaching  creditor,  119. 
diligence  of  transferee,  116. 

CAPITAL— see  stock— 
definition,  60. 
distinguished  from  capital  stock,  60. 

CHAKTER— 

definition,  26. 

Its  nature,  26. 

as  a  contract,  26,  28. 

construction,  27. 

legislative  control  over,  27. 

reservation  of  power,  27,  28. 

forfeiture,  28. 

subject  to  power  of  eminent  domain,  29. 

subject  to  police  power,  29. 

statutes  affecting  the  remedy,  29. 

amendments,  30. 

acceptance  of  amendments,  30. 

rights  of  dissenting  stockholder,  30,  n. 
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CERTIFICATES  OF  STOCK— see  mkmukrship— 
definition,  61. 
right  to  a  certificate,  61. 
not  negotiable,  61. 
effect  of  recitals  in,  62. 

CERTIF*ICATE  OF  STOCK- 
definition,  61. 
right  of  stockholder  to,  61. 
not  negotiable  instrument,  61. 
estoppel  to  protect  bona  fide  holder,  62, 177. 
effect  of  recitals  in,  62. 

rights  of  6ona  /5c/e  purchasers  of,  117,  118,  113. 
effect  of  transfer  by  endorsement,  79,  117. 
surrender  to  corporation,  116. 

liability  of  corporation  on  outstanding  certificate,  116. 
as  evidence  of  membership,  78. 
of  right  to  have  transfer  made,  117. 
wrongful  transfer  by  pledgee,  117,  118. 
transfer  on  forged  power,  119. 
membership  acquired  thereby,  119. 

■CIVIL  LAW— 

conreption  of  a  corporation,  6. 
classification  in,  7. 

CITIZENSHIP— 

of  a  corporation,  16. 

for  purposes  of  jurisdiction,  16. 

within  the  meaning  of  coniititutional  provisions,  16. 

Shaw  V.  Quincy  Mining  Co.,  16,  I'O. 

COLLATERAL  ATTACK— 

on  right  uf  Jc  facto  corporation,  15. 

CONSTITUTIONAL  LIMITATIONS— see  chartek— 

upon  creation  of  corporations  b3-  special  act,  11. 
in  Minnesota,  11  n.,  12  n. 
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COMITY  OF  STATES— see  foreign  corporations— 
the  doctrine,  171,  172. 
as  modified  by  statute,  178. 

COMMON   LAW     LIABILITY    OF    STOCKHOLDERS-see    actions 

STATUTORY  LIABILITY  OF  STOCKHOLDERS — 

in  general,  86. 

founded  on  contract,  86. 

extended  by  statute,  86. 

to  whom  attaches,  86. 

trustee,  86. 

agent,  86. 

legatee,  87. 

equitable  owner,  87. 

may  arise  out  of  acts  prior  to  incorporation,  87. 

liability  of  promoters,  87. 

on  the  incorporation  of  a  partnership,  87. 

liability  to  return  capital  wrongfully  distributed,  93. 

return  of  bona  £de  dividends,  93. 

liability  upon  shares  issued  below  par,  93. 

as  between  corporation  and  stockholder,  93,  94». 

on  shares  issued  at  market  value,  94. 

the  English  doctrine,  95,  n. 

to  subsequent  creditors  only,  96. 

payment  in  services  or  property,  96,  229. 

must  be  actual  fraud  in  valuation,  96,  229. 

release  from  liability,  97. 

by  the  corporation,  97. 

by  transfer,  97,  98. 

growing  out  of  fraudulent  acts,  87. 

for  debts  contracted  before  distribution  of  stock,  87. 

growing  out  of  defective  incorporation,  88 

as  partners,  88,  89. 

the  later  rule,  89,  n. 

where  no  de  facto  corporation,  89. 

effect  of  incorporation  to  do  business  in  foreign  state  only,  90. 

conflicting  decisions,  91. 

the  liability  to  creditors,  92. 

in  equity,  92. 

creditors'  remedy,  92. 
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CORPORATE  MEETINGS-seeiinnTiNGB— 

CORPORATE  POWERS— 
generally,  31. 

difTfrence  between  powers  and  franchises.  31. 
powers  incidental  to  corporate  existence  32. 
perpetual  succession,  32. 
to  have  a  name,  32. 
to  have  a  seal,  33. 

to  purchase,  hold  and  alien  real  estate.  34,  35. 
of  foreign  corporation  in  Minnesota,  35,  n. 
to  take  by  devise,  34. 
to  act  as  trustee,  35. 
to  hold  lands  in  a  foreign  state,  49. 
to  make  by-laws,  36. 
express  charter  powers,  41. 
construction  of,  41,  42. 
implied  powers,  41. 
to  endorse  commercial  paper,  43. 
to  subscribe  for  stock  in  another  corporation,  43. 
to  purchase  its  own  shares,  44. 
to  loan  money,  46. 

general  powers  at  common  law,  46,  n. 
burden  of  proof,  41. 

CREATION— 

of  corporations,  8. 

by  the  state  only,  8. 

by  legislature,  8. 

by  act  of  congress,  8. 

as  a  means  only,  8. 

illustrations  of  corporations  created  by  congres^^.  H. 

power  to  create  cannot  be  delegated,  9. 

ministerial  duties,  9. 

by  implication,  10. 

bj-  prescription,  10. 

methods  of  legislative  action,  11,  272. 
•  by  special  or  general  law,  11. 

constitutional  limitations  upon  power  of  legislature,  11. 

may  be  under  general  laws,  13. 
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DEFINITION— 

of  a  corporation,  2. 

of  a  private  corporation,  3. 

of  a  public  corporation,  2. 

of  corporations  aggregate  and  sole,  3. 

of  rannicipai  and  pulilic  quasi  corporations,  3. 

of  ecclesiastical  corporations,  4. 

of  charitable  corporations,  4. 

of  joint  stock  companies,  4. 

of  de  facto  corporations,  21. 

of  a  by-law,  36. 

of  the  charter,  26. 

of  capital  stock,  60. 

of  stock  certificates,  61. 

DE  FACTO  CORPORATIONS— 
definition,  21. 

essential  to  a  de  facto  corporation,  21. 
capacity  to  be  a  de  jure  corporation,  21. 
good  faith  attempt  to  form  a  corporation,  21. 
user  of  the  right  claimed,  22. 
created  in  violation  of  prohibitory  law,  21*. 
under  unconstitutional  statute,  22. 
application  of  doctrine  of  estoppel,  22. 
estoppel  of  persons  dealing  with  corporation,  23. 
subscriber  to  stock  estopped  to  deny  legal  existence  of  corpora- 
tion, 23. 
corporation  estopped  to  assert  its  invalidity,  23. 
right  of  subscriber  to  have  a  legal  corporation,  23. 
estoppel  by  acquiescence,  24. 
powers  of  de  lacto  corporation,  24,  25. 

DIRECTORS— see  officers  and  agents. 
qualifications,  135. 
relation  to  corporation,  135. 
degree  of  care  required,  141. 
good  faith  required,  135. 
liability  for  negligence  and  misfeasance, 
general  powers,  136. 


disqualification  by  interest,  137. 

nature  of  the  interest,  137. 

when  may  deal  with  corporation,  137. 

meetin.i^s,  138. 

place  of,  139. 

stockholders'  control  over,  139. 

liability  of,  by  statute,  139. 

compensation,  142. 

discretionary  powers,  217. 

power  to  make  an   assignment  of  corporate  property  fcr  benefit 

of  creditors,  137,  246. 
to  make  preferences,  246. 

DISSOLUTION— see  ixsolvenxy— 
at  common  law,  238. 
for  breach  of  conditions.  236. 
by  legi.^lative  act.  237.  241. 
quo  warranto  proceedings.  236. 
by  court  of  equity.  237.  238,  244. 
effect  of  insolveucy,  250. 
ii  sale  of  all  corporate  property,  240,  241. 
power  of  majority  to  wind  up  business.  2  19. 
judgment  after  dissolution.  241. 
statutory  extension  of  corporate  life,  1^4-9. 
distribution  of  assets,  248. 
eflFect  upon  debts,  248. 
term  of  existence,  236. 
statutory  method  of  dissolution,  249. 
at  instance  of  the  state,  249. 
at  instance  of  stockholders,  249. 

DIVIPKXDS— 

right  to  dividends,  85. 

discretion  of  directors  as  to  declaration  of,  85. 

control  by  courts,  S5. 

pass  by  transfer  of  stock,  112,  116. 

right  of  legatee  to,  113. 

when  wrongfull}'  paid  out  of  capital.  93. 

ELECTION'S.  133— see  mhkti.ngs. 
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ESTOPPEL-  I 

persons  dealing  with  de  facto  corporation,  23.  i 

general  rule,  23. 

in  action  by  creditor  to  enforce  stock  subscription,  23. 
in  action  by  de  facto  corporation,  23. 
to  assert  unconstitutionality  of  enabling  act,  24-. 
by  acquiescence  in  illegal  acts  of  corporation.  24. 
to  assert  that  contract  is  ultra  vires,  53. 
to  deny  membership,  80,  81. 
to  deny  right  of  foreign  corporation  to  make  a  contract.  1 39. 

ESSENTIALS  OF  LEGAL  INCORPORATION— see  incorporatios. 
a  legislative  grant,  12. 
acceptance  of  grant,  12. 
agreement  between  incorporators,  13. 

PICTION— 

nature  of  a  corporation,  1. 

FOREIGN  CORPORATIONS— 

recognition  of  artificial  persons,  163. 

the  corporate  domicile,  163. 

extra  territorial  force  of  laws,  164. 

power  of  corporation  to  act  in  foreign  state,  164. 

a  leading  case,  165. 

power  of  state  over,  166. 

ma3'^  be  excluded,  166. 

except  when  engaged  in  inter  state  commerce,  1G7. 

the  business  of  insurance,  167. 

a  leading  case,  167. 

the  comity  of  states,  171. 

a  leading  case,  172. 

statutory  modifications  of  rule  of  comity,  178. 

meaning  of  "  doing  business,"  186. 

contract  made  beyond  limits  of  state,  187. 

conditions  which  may  be  imposed,  178. 

the  right  to  sue,  185,  176. 

retaliatory  statutes,  179. 

waiver  of  constitutional  rights,  180. 

removal  of  causes,  180. 
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a  leading  case,  181, 

granting  the  license,  1.S5. 

ministerial  or  judicial  act,  185. 

effect  of  non-cotnplianec  with  conditions,  188. 

when  statute  fixes  a  penalty,  188. 

when  no  penalty  is  fixed,  188. 

estoppel  to  allege  non-compliance  with  statute,  189. 

visitorial  powers  of  state  over,  189. 

inspection  of  books  of,  198. 

proceeding  against  by  state,  202. 

citizenship,  16. 

FORFEITURES— see  hy-laws— 
of  stock.  39. 

of  charier  and  franchises,  28. 
distingui.shed  from  repeal,  27. 
proceedings  to  forfeit  shares,  39. 

FKANCIIISFS— 

distinguished  from  powers,  31. 

FORGED  POWER  OF  ATTORNEY— 
transfer  of  stock  under,  119. 

IM  PLICATION - 

creation  of  corporation  by,  10. 

INCORPORATION— see  ksshntials  of  legal  tncorpgration. 
under  general  laws.  13. 
compliance  with  requirements,  14-. 
conditions  precedent  to  legal  incorporation,  14-. 
conditions  precedent  to  commencement  of  business,  li. 
authentication  anl  filing  of  articles,  l^. 
regularity  of  cannot  be  attacked  collaterally,  15. 
number  of  incorporators,  15. 
by  whom,  15,  16,  n. 

INSPECTION  OF  BOOKS  AND  RECORDS- 
the  rights  of  a  stockholder,  83. 
under  stated  conditions,  84. 
the  demand,  84-. 
remedy  for  wrongful  refusal,  84. 
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inspection  by  attorney,  83. 
of  a  foreign  corporation,  193. 

INSOLVENCY— 

right  to  make  assignment,  137,  246. 
preferred  creditors,  246,  248. 
does  not  dissolve  corporation,  250. 

JUDGMENT— see  receiver— 
confession  of,  203. 
against  corporation,  218,  228. 

LIABILITY    OF   STOCKHOLDER— see   common   i.AW   Lis^^iT-s    and 

STATUTORY    LIABILITY. 

LIEN- 

of  corporation  upon  shares,  120. 
how  created,  120. 
meaning  of  "debts,"  120. 
collateral  liability  of  a  surety',  120. 
notice  of  lien,  120. 

MANUFACTURLXG  CORPORATIONS— 
definition,  100. 
liability  of  stockholders  in,  100,  n. 

MANDAMUS— 

to  compel  inspection  of  books,  84,  193. 
to  compel  transfer  of  shares,  120,  122. 

MANAGEMENT  OF  CORPORATIONS— see  officers  and  agents. 

MEMBERSHIP,  RIGHTS  OF— 
general  rights,  83. 
to  participate  in  management,  83. 
to  control  managing  agents,  83. 
to  vote  at  corporate  meetings,  83. 
to  inspect  books  and  records,  83, 
to  dividends,  85. 
to  have  dividends  declared,  85. 
to  preference  in  subscription  for  new  shares,  85. 
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MEETINGS—  / 

corjKjrate  meetings,  128. 
regular  meetings,  128. 
special  meetings,  128. 
notice,  128. 

business  to  be  done  at  special,  11'8. 
time  of,  129. 
place  of,  129. 

place  of  directors'  meetings,  129,  138,  139. 
manner  of  conducting,  129. 
formalities,  129. 
qualific.'itions  of  voters,  129. 
by  whom  determined,  129. 
stock  books  as  evidence,  129. 
right  of  trustees  to  vote,  130. 
personal  interest  of  voter,  130. 
stock  held  by  corporation,  130. 
cumulative  voting,  130. 
voting  by  pro.xy,  130. 
form  of  proxy,  130. 
proxies  revocable,  131. 
the  quorum,  131. 
powers  of  quorum,  131. 
powers  of  less  than  quorum,  131. 
when  majority  of  stock  held  by  one  person,  131. 
powers  of  the  majority,  132. 
rights  of  minoritv,  132. 
adjourned  meetings,  133. 
elections,  133. 

failure  to  call  meeting  for,  13.3. 
adjournment,  133, 
illegal  votes,  133. 
effect  of  irregularities  at  corporate  meetinsrs.  134. 

MEMBERSHIP,  ACQUISITION  OF— sec  rights  of  mi-mukrship. 
type  of  a  nienil)cr,  80,  n. 
in  non-stock  companies,  78. 
regulated  bj'  the  corporation,  78. 
in  stock  corporations,  78. 
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ownership  of  shares,  78. 
possession  of  certificate,  78. 
evidence  of  membership,  78. 
qualifications  for  membership,  78. 
manner  of  obtaining  shares,  79. 
no  membership  by  subscription  alone,  79. 
by  transfer,  79. 

by  delivery  of  certificate  alone,  79. 
compliance  with  conditions,  80. 
by  estoppel,  80. 

estoppel  as  between  corporation  and  alleged  member,  80. 
■waiver  of  observance  of  formalities,  80. 
estoppel  of  holder  of  illegally  issued  shares,  80. 
NATURE  OF  A  CORPORATION— 1. 
an  artificial  person,  1 . 

NOTICE- 

of  extent  of  corporate  power,  57,  53. 
of  corporate  meetings,  128. 
to  officers  and  agents,  150. 
of  lien  on  stock,  120. 

NAME- 

the  corporate  name,  32. 

right  to  choose  name,  32. 

acquired  by  usage,  33. 

protected  in  its  name,  33. 

change  of  name,  33. 

identity  of  corporation  not  thereby  effected,  33. 

effect  on  pending  actions,  33, 

suits  on  old  obligations  in  new  name,  33. 

OFFICERS  AND  AGENTS— see  directors. 

corporation  acts  through  agents  only,  135. 

appointment  of  agents,  1H5. 

directors,  their  qualifications,  135. 

their  powers,  135,  139. 

liability  for  acts  in  excess  of  authority,  iSS. 

liability  for  abuse  of  trust,  14-0. 

liability  for  mistake  of  fact,  140. 
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liability  for  mistake  of  law.  Ill, 

liability  for  care  of  papers,  1  +  1. 

liability  for  fraudulent  acts,  14-3. 

liability  for  failure  to  make  report,  141. 

liability  of  corporation  for  fraudulent  acta  of,  143,  144. 

degree  of  care  required,  lii. 

compensation,  142. 

the  treasurer,  142. 

power  to  bind  corporation,  143. 

removal,  147. 

by  quo  warranto  14-7. 

promoters,  148. 

their  relation  to  the  corporation,  75,  148. 

to  receive  subscriptions,  75. 

liability  of  corporation  for  acts  of  promoters,  149. 

when  benefits  are  accepted,  150. 

adoption  of  their  contracts,  150. 

notice  to  oflBcers  and  agents,  150. 

PENAL  STATUTES— see  statutory  liabilitt. 
definition,  104. 

PROMOTERS— see  officers  and  agents. 

POWERS— see  corporate  powers. 

PUBLIC  POLICY— 

how  determined,  50. 

PRESCRIPTION- 

corporations  by,  10. 

PREFERRED  STOCK— .-ee  stock. 
definition,  62. 
>ower  to  issue,  62. 
by  consent.  63. 
rights  of  holder.  63. 
liabilities  of  holder.  63. 
dividends  on,  63. 

discretion  of  directors  nsto  payment  of,  63. 
arrears  of  dividends,  63. 
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QUO  WARRANTO— 

to  determine  right  to  an  office.  147. 

to  determine  rights  of  foreign  corporation,  147. 

to  enforce  forfeiture  of  charter,  236. 

RATIFICATION— 

claim  of  corporate  franchise,  10. 

REAL  ESTATE— 

power  to  hold,  34. 

at  common  law,  34. 

can  be  questioned  by  state  only,  35,  a. 

by  mere  voluntary  association,  34. 

result  of  grant  to,  34. 

statutory  provisions,  34,  35,  n. 

statutes  of  mortmain,  34. 

in  Minnesota,  35,  n. 

effect  of  increase  in  value,  35,  n. 

right  to  take  by  devise.  34. 

restrictions  upon  foreign  corporations.  35. 

RECEIVER— 

in  proceedings  to  enforce  statutory  liability,  219,  226. 

RETALIATORY  STATUTES-179. 

REMOVAL  OF  OFFICERS— 147, 

STATUTE  OF  FRAUDS— 

as  effecting  sales  of  shares,  64. 

STATUTORY  LIABILITY  OF  STOCKHOLDERS— see  actions. 
its  nature,  99,  104. 
in  Minnesota,  99. 

exception  in  favor  of  manufacturing  corporations,  100. 
construction  of  exception,  100. 
statutory  in  addition  to  constitutional,  101. 
self  executing  constitutional  provisions,  101. 
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meaning  of  "debts"  101. 

liability  for  debts  due  laborers,  102. 

liability  of  non-resident  stockholders,  102. 

the  remedy  against  non-residents,  102,  103. 

penal  statutes,  local   103,  104. 

failure  to  publish  annual  statement,  lOi. 

liability  while  capital  not  paid  in,  103. 

to  whom  liability  attaches,  103. 

the  statute  of  limitations,  105. 

subscriptions  induced  by  fraud,  106. 

the  right  of  set-off,  106. 

SUBSCRIPTION  TO  STOCK— 

of  the  form  of  the  contract,  69. 

the  consideration,  69. 

who  may  subscribe,  70. 

corporation  cannot  subscribe,  70. 

agreement  to  subscribe,  70. 

acceptance  of  offer,  70. 

double  character  of  subscription,  70. 

signing  articles  of  incorporation,  70. 

presumption  of  acceptance,  70. 

by  allotment,  70. 

delivery  of  subscription  to  promoter,  71. 

withdrawal  of  subscription,  71. 

notice  of  withdrawal,  71. 

to  whom  notice  given,  71. 

tender  of  certificate  to  subscriber,  72. 

conditional  subscription,  72, 

effect  of  conditions,  72,  73. 

performance  of  conditions,  73. 

waiver  of  conditions,  72, 

substantial  compliance,  72. 

conditions  subsequent,  72. 

effect  on  liability,  72. 

subscription  on  special  terms,  74-. 

secret  conditions,  74, 

subscription  of  full  amount  of  capital,  74. 

an  implied  condition  precedent  to  liabilit3',  74. 
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subscription  to  obtain  charter,  75. 

subscriptions  in  excess  of  authorized  capital,  75.  i 

validity  of  subscriptions  within  limit,  75. 

subscriptions  induced  by  fraud,  106. 

amount  of  subscription  allowed,  75.  (i 

who  may  receive  subscriptions,  75. 

received  by  promoter,  75. 

implied  agreement  to  pay  for  shares,  76. 

the  New  England  rule,  76, 

the  statute  of  limitations,  76. 

induced  by  fraud,  106. 

STOCKHOLDERS — see  liability  of  stockholders. 

STOCK — see  subscriptions  to  capital  stock. 
w^hat  are  shares  of  stock,  61. 
stock  certificates,  61. 
right  to  a  stock  certificate,  61. 
certificates  not  negotiable,  61. 
preferred  stock,  62. 
power  to  issue,  62. 

rights  of  holders  of  preferred  stock,  63. 
arrears  of  dividends  on  preferred  stock,  63. 
shares  of  stock  personal  property,  64. 
as  efiected  by  statute  of  frauds,  64. 
the  trust  fund  theory,  64. 
meaning  of  the  trust  fund  theory,  65,  66. 
amount  of  capital  stock,  66. 
increase,  manner  of  payment,  67. 
dividend  stock,  67. 
over  issues  of  stock,  68. 
irregularly  issued  stock,  68. 

SUC^  ^SSION,  PERPETUAL— 

property  of  common  law  corporation,  32. 

TORTS,  LIABILITY  FOR—   , 

the  former  theory,  152,  153,  534. 
the  modern  rule.  153. 
li^tbility  for  punitive  damages,  154. 
Wj/.rative  cases.  155,  157. 
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TRANSFER  OF  SHARES— 
of  the  right,  108. 
an  incident  of  property,  108. 
powers  to  prohibit,  108. 
regulation  of,  109. 
cficct  of  a  transfer,  116. 
transfer  on  books  of  corporation,  109, 110. 
transfer  after  insolvency  of  corporation,  110. 
equitable  assignment,  110. 
in  breach  of  trust.  111. 
liability  of  corporation,  111. 
transfers  in  ignorance  of  material  facts,  112. 
effect  on  dividends,  112. 

rights  of  purchaser  of  shares  transferred  in  breach  of  trust,  113. 
rights  of  purchaser  of  certificates,  117. 
diligence  required  of  transferer,  116. 
surrender  of  certificate,  116. 
evidence  of  transferee's  right,  117. 

transfer  on  forged  power  of  attorney,  119. 

rights  of  attaching  creditors,  119. 

of  equitable  owner  of  shares,  119. 

the  lien  of  the  corporation,  120. 

remedy  for  refusal  to  transfer,  120. 

action  for  damages,  121. 

a  suit  in  equity,  121. 

mandamus,  122. 

specific  performance  of  contract  to  transfer  shares,  123. 

TRUST,  STOCK  HELD  IN— 

transfer  in  breach  of,  111. 
liability  of  corporation.  111. 
right  of  purchaser,  113. 

ULTRA  VIRES  ACTS  OF  CORPORATIONS— 
the  general  doctrine,  51,  52,  55. 
presumption  of  validity  of  corporate  acts,  51. 
liability  upon  ultrti   viics  contracts,  51. 
when  part  performance,  51. 
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when  benefits  are  retained,  53. 
action  in  futherance  of  ultra  vires  contract,  54». 
disaffirmance  after  part  performance,  56. 
notice  of  want  of  power,  57,  58. 
acquiescence  in  ultra  vires  acts,  58. 
recission  of  ultra  vires  contract,  59. 

UNCONSTITUTIONAL  STATUTES— 

organization  of  corporations  under,  22,  24. 

VOTERS- 

at  stockholders'  meetings',  129. 
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